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Legal considerations on the use of armed forces
in domestic situations in support

of counter-terrorism efforts

AURORE CHAUVELOT

Magistrate-colonel
Head Military Criminal Law Division,

Legal Department, MOD (France)

As a magistrate specialized in criminal cases and, for more than
two years seconded to the French MOD as the head of the Military
Criminal Law Division, I'd like to say some preliminary words about
the regional court of Paris which plays a central role in relation to
counter-terrorism efforts in France since it has exclusive jurisdiction
to prosecute and sentence individuals charged with terrorist crimes
and offences (criminal terrorist conspiracy and related crimes).

The Paris prosecution anti-terrorist section, underthe sole responsibility
and conduct of the Paris prosecutor has a national and exclusive
competence to investigate terrorist acts in France wherever it occurs
on national territory and abroad if French people are involved or are
victims. He has full capacity to define criminal policy and his means -
human, technical and legal means - have recently been strengthened;
he is at the same time the head of the "military section" and, therefore,
has the monopoly to prosecute crimes and misdemeanours committed
by and against the armed forces outside the national territory and
violations of fundamental interests of the Nation. This exclusive
jurisdiction, regarding both members of armed forces abroad and
against terrorism, is of great importance since it gives the same
prosecutor a complete view of the way in which military operations
are conducted.

Three important aspects of his criminal policy have to be underlined:
- Firstly, regarding the fight against terrorism, there is a real

complementarity of military intervention and judicial proceedings.
As is the case for any foreign fighter, French fighters can be
combatted, captured and even neutralized abroad in full respect of
the law of armed conflict as long as they are combatants or civilians
directly participating in hostilities; French citizens and residents can
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also be judicially prosecuted and convicted under criminal law in
France for terrorist conspiracy or any associated criminal offences.

- The second aspect is that by having the monopoly to prosecute
members of the armed forces engaged in military operations
abroad, the French prosecutor in Paris can regulate what has been
called the "judicialization" of the battlefield, thanks to procedural
mechanisms which have been introduced in the French Criminal
Procedure Code since the Military Planning Act in 2013 following
the Uzbeen case.

- The third aspect is the willingness of judicial and military actors
"fighting against terrorism" to share intelligence. The issue of
sharing information between defence intelligence services (mainly
the Department of Military Intelligence) and homeland secret
services for a judicial purpose has been an important aspect for
several years now, the question being how to make the judicial
investigations benefit from evidence that can be at the intelligence
service's disposal for the conduct of operations, without affecting
the conduct of operations on the one hand but also securing the
secretive nature of investigations and the procedure on the other
hand. A new legal framework has been designed, but not yet
completed, that must now be tested. First under the Intelligence
Act, adopted in July 2015, and second under the new article
706-25-2 of the Criminal Procedure Code (Public Security Act,
February 2017).

In recent years, France has been confronted with many terrorist
attacks on its own national territory, and the dramatic events both
renewed challenges for armed forces and stressed the need to meet
these challenges in accordance with our higher legal principles.

Even if recent terrorist attacks have completely modified France's
operational activities, the legal framework of armed forces'
engagement on national territory has not changed:

- Since 2012, France's operational activity has been very intense.
After the end of the withdrawal from Afghanistan, French Armed
Forces have been heavily engaged in new operations, in Mali, the
Central African Republic, and on the Sahel and Levant theatres.
There, French forces have fought against organized armed groups
controlled or supported by States or non-State actors, thereby
applying international humanitarian law. We have modernized
our operating methods and have developed the French doctrine on
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the conduct of hostilities in compliance with IHL, but this is far
removed from any idea of a "war against terrorism", an often used
political phrase that is legally problematic.

On our national territory, the context really shifted as a result of the
Merah terrorist attack in March 2012 (the hearings are to open next
month in Paris) with the deliberate targeting of military personnel.
The latter revealed new vulnerabilities and raised serious questions
as to the necessary measures to be taken to ensure security on our
territory. This form of terrorism is a new phenomenon in terms
of magnitude, organization and philosophy with non-State actors
using quasi-military means on national territory and presenting
their actions as a response to French military commitments abroad.

This changing situation occurred in a controlled framework at the
strategic level: the 2008 and 2013 Strategic Defence and Security
Review identified a new mission for the Army, i.e. to protect the
territory and have the capacity to deploy 10.000 soldiers - which
was done under Operation Sentinelle following the January 2015
terrorist attacks, and took into account the nexus between national
security, defence, and France's interests abroad.

- As far as military forces are concerned, the domestic legal framework
has remained unchanged: it is the one of peacetime (which is the
"summa divisio" of the Code of Military Justice; the latter does not
apply in peacetime but only when war is declared). When there is no
armed conflict in France, military forces continue to act only when
called upon by civil authorities. This basic rule of engagement is
clearly stipulated in the Code of Homeland Security under article
L1321-1 ("no military force can act on French national territory
to meet the needs of defence and homeland security unless legally
requisitioned by civilian authorities") and article L1321-2 of the
same Code ("the home office can be supported by the capacities of
the army, services and materials and even armed forces especially
for maintaining public order"). The legal framework of Operation
Sentinelle, which is now a long-term deployment of around 8.000
soldiers, remains this one, even though the state of emergency was
declared and has been extended 6 or 7 times since November 2015.

- The state of emergency does not enhance the power of the armed
forces but aims at increasing possible administrative police
measures. The 1955 Law (3rdApril) defines the state of emergency
and the extent to which it broadens the government's powers. It
can be declared on part or the whole of the French territory when
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there is "an imminent danger caused by a serious threat to public
order, or when some event by its nature and gravity constitutes
a public disaster". This was invoked by a presidential decree on
14 November 2015, the day after 130 victims died in a series of
coordinated terrorist attacks in Paris, including the attack on the
Bataclan Theatre. The Parliament adopted a law confirming the
decree a few days later, declaring a state of emergency for an initial
period of approximately three months that has been extended
several times since.

There is another level of threat on national territory which is the
"state of siege". This can be declared by the government in case of
an imminent danger because of war abroad or armed insurgency
("guerre etrangere" or "insurrection armee") when the state of
emergency is declared in case of "an imminent danger caused by a
serious threat to public order, or when some event by its nature and
gravity constitutes a public disaster" ("menace serieuse a l'ordre
public, evenement dont la nature ou la gravite constitue un desastre
public"). It is not unthinkable that many repeated terrorist attacks
within a short period of time with heavy human casualties could
lead to this kind of state of siege.

Once the state of siege is declared, and in accordance with article
L2121-2 of the Code of Defence, civilian authorities shall decline
some of their administrative police powers and competencies
on "maintaining public order and the police" and these are then
transferred to military authorities. There is a formal distinction
between parts of the national territory on which acts of war should
have occurred (and military tribunals and courts should be activated
to judge any person convicted of crimes and offences against the
state and military action) and other parts of the territory where we are
facing an "insurgency". Under the state of siege, military authorities
can conduct night and day searches of private property, forbid
publications or events etc. This state of siege is provided for under
article 36 of the French Constitution (which says that there must be
a vote of parliament if it needs to be extended past 12 days). This
situation would assign a completely new role to the armed forces.

In this framework, and especially in those parts of the national
territory threatened by armed conflicts, meaning combat, one
could question the legal basis and conditions for the use of
weapons by military forces. There is indeed a "ground of criminal
irresponsibility" ("excuse penale pour usage de la force") barring
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criminal prosecution for murder of a member of the military forces
who has killed an enemy, but only when he acts abroad and in
full respect of international law (article L4123-12 of the Code of
Defence).

The absence of changes to the general legal framework does not
mean the absence of legal challenges. Specific measures to adapt
and protect massive and long-term deployment of military forces
in France have therefore been adopted.

- The presence of armed military personnel has led to greater
scrutiny of the conditions for the use of force and weapons on
national territory: there has been a long debate about the legal
basis on which members of security forces can use their arms and
even open fire when acting on national territory. The MOD legal
department has taken an important part in this debate to ensure the
same conditions apply to all "interior security forces" in order to
clarify these questions. This debate led to the adoption of the Public
Security Act last February which introduced a new article L435-1
of the Code of Homeland Security. Five situations are described
precisely and are now the same for police officers, gendarmes and
the military when acting under the order of the civilian authorities:
the strict self-defence rules have been extended, so, for example,
these rules would permit shooting an individual who has committed
a crime when there are reasons to think that he will strike again
within a short period of time. There are still ongoing discussions
concerning the elaboration of a classification of legal conditions
for the use of weapons by the military.

- The second challenge is to prevent members of the armed forces
from being committed to other missions than those they have been
deployed to, meaning to support civil security forces as part of a
kind of deterrent policy. And this is a real temptation or a distraction
risk because soldiers are well-trained and "willing to help" and
could sometimes prefer to be actors rather than passive witnesses
of a situation. It is quite obvious when we speak about minor
offences. But when terrorist attacks occurred on French territory,
the efficiency of the involvement of the Ministry of Defence and of
the armed forces on our national territory was questioned:

a. The way in which the security forces dealt with the Bataclan
attack also raised public concerns: victims' associations
questioned the non-intervention of the military, or the fact that
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they did not "hand over" their weapons to the policemen who
were present. In this context, the department provided advice to
different levels of the military and political chain of command
in order to explain under what legal framework the military can
intervene on the national territory and how to make sure this
legal framework is operative.

b. Blurring the lines might be dangerous: as our former chief of
staff, General de Villiers said, there is only one soldier, under
one status, equally trained. At any time and on any occasion,
this one soldier must be able to act abroad, and in accordance
with the rules of engagement depending on the intensity of
combat, or to be deployed in internal operations like Sentinelle.
And he must remain able to distinguish the right legal bases
for acting and using his machine gun (or not do so). This raises
other questions which are not only legal:

- Should military personnel be equipped with other weapons
than the equipment provided for external operations (less
lethal weapons), and under what conditions?

- In light of the fact that the number of personnel deployed
on the national territory has dramatically increased in a
very short period of time and given the rotation between
different types of operations, how can we make sure that our
soldiers are fully aware of how they may use their weapons
on the national territory, given that the rules of engagement
fundamentally differ in external and internal operations?
This enhances the challenge of legal training in criminal law
and procedure in briefing sessions before any deployment in
internal operations.

- The third challenge is to make sure that deployed military personnel
receive the immediate legal protection granted by his/her status.
This protection includes a quick evaluation of the legal situation
and providing a lawyer.

As a conclusion we can say that the use of armed forces in domestic
counter-terronsm activities leads to specific and operational
challenges. Armed forces have indeed other objectives, means and
tactics than police forces. They are not mutually interchangeable. One
of the major concerns is to define clearly the limits of the missions of
the military and their use of weapons during domestic anti-terrorist
deployment. That can lead to discussion but it is absolutely necessary
in order to avoid misunderstanding or even errors.
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