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Introduction

Thetheme of thisissueis Religion and the Rule of Law: Shari’a, Democracy and
Human Rights. How arereligionand therule of law related to military legitimacy?
Legitimacy isthe common denominator of both religion and therule of law, and the
standadsof legitimacy go beyondthe obligaionsof law andindudemoral standadsand
valuesthat are derived fromreligion and definewha isright Because military
legitimacy is aboutmightandright, both religion and therule of law have had prominent
opeationd rolesin Irag and Afghanistan, and even with the US exiting thos opeationd
areas, it isobviousthat religionand therule of law will continueto becritical to US
strategic interests in theregion.

Thearticlesin thisissuefocuson strategic issues tha transcend military
opeations Since the Arab Spring the evolving role of Shai@ astherule of law in the
Middle East and Africa has created seriousimplicationsfor democracy and human rights
in theregion. Strategic policy decisionsrelatingto US security interests will require an
undestanding of therole of religion and therule of law that is unfamiliar to Western
thought Religionisnotpart of therule of law in the West, butthey are often oneandthe
same in theMudim East where Shai@ provides a comprehensve and immutable rule of
law with no separation between religion and govaenment. Withouthuman rightsto
protect minorities, democracy can produc atyranny of themajority, andthereisno
worse tyranny than areligiousone

Religion andtherule of law have aways had a somewha incestuousrelationship.
Judasm, Chrigtianity and Islam are religionstha include God® commands and those
commandsare evident in theMosaic Law of Judasm, the greatest commandment of
Chrigtianity, and theldamic laws of Shari®@. Juddsm and Islam both originated as
deontological or law-based religions with therr many similarities reflecting ther
common Semitic origins By way of contrast, Christianity evolved out of Juddsm asa
more teleological religion based on theprindple that God@ sacrificia loveas taughtand
exemplified by Jesusfulfilled thelegdistic commandsof God® law.

Mog modern Jews and Christianshave come to consder ther religiouslaws as
moral standadsof what isrightand propeN as voluntary standards of legitimacy rather
than coercive standards of law enforced by government authorities. But mos Mudimsin
theMiddle East and Africa consder Shari@ to beboth comprehensve and coercive and
tha it should beenforced by govenment authorities. Tha is because mog Mudims
bdieve the Qur@n andits laws are theinerrant and infalible word of God. There are
also fundamentalist Jews and Christiansin the West who bdieve ther holy booksare the
inerrant and infallible word of God, butthey arein the minority.

Culture shgpes religionsjug as religionsshapethdr culture. The Enlightenment and
capitalism have shaped thereligionsof the West just astribd cusoms and traditionshave
shgped Idam in theEast. Theresult istha Christiansand Mudimsin the West may have
more values in common with each other than with those of their own religionin thetribd
cultures of theMiddle East and Africa. Thefollowing Western values are often in
conflict with those prevalent in Eastern Mudim cultures:

(1) The primacy of individual freedom and democracy.

(2) The need for human rights to protect individual freedom from unnecessary

government coercion and to prevent a tyranny of the majority in democracies.



(3) The need for religious rules to be voluntary moral standards of legitimacy rather

than coercive standards of law.

Shari@ should notbean issuein the US, butNewt Gingrich has stoked fears by
adleging that GBhari@is amortal threat to freedomin the US and the world as we know
it.O While thereis no credible evidence to suppot Shai@ as a threat to freedomin the
US, it could well threaten freedomand human rightsin Mudim naionsnow experiencing
political trangtion, and tha makes Shari®a matter of strategic importance to the US.

Freedomand itstheological counerpat free will prevail in Western democracies
where laws are made by elected legidators and interpreted and enforced by officials
accountble to the public. Conditutionsdefinefundamental human rights, such asthe
freedonms of religion and expression that protect minorities fromthetyranny of a
majorityN whether apditical or religiousmajority. In Western democracies religionsare
diverse and separated from govenment (Great Britain is an exception with the Anglican
Church still the state church); but even with alegd separation of govenment and
religion, Western government officials are often religious

Turkey and Indonesia provide examples of Mudim democracies where secular law,
cusomary law and Shari@ have an uneasy butfunctioning relationship in hybrid systems
of jurisprudence; butin Saudi Arabia, Iran and Pekistan there isnoreal separation of
govanment, law andreligion. Inthos and othe Mudim naionsemerging from the
Arab Spring, Shai@isan immutable rule of law made by God and interpreted and
enforced by religiousauthorities and there are no human rights to protect thefreedom of
religiousminorities from the tyranny of a religious majority, as evidenced by apodasy
and blasphemy laws and continuing discrimination agang women and nortMudims.

Differencesin religionand therule of law defineacultural divide between the East
and Wegt, butit isonebeng modeated by globdization and the goodwill of those Jews,
Christiansand Mudims who have embraced a common word of faith. Tha common
word is the greatest commandment to love God and neighbor. By equaingthelove of
God with love of ndghbaN induding those of other religiondN a common word
embraces individud freedom democracy and hunman rights, and provides a moral
imperative for Jews, Christiansand Mudims to seek recondliation and peace with one
another rather than division, hared andwar. When a common word of love of God and
neighborbecomes the govening prindple to interpret Shari@®, then Shari@will bearule
of law compatible with democracy and human rights.

Thefirst article in thisissue expandson the aboveoverview, and it isfollowed by an
article by Kevin Govern on Shai@ and human rights unde US and internaiond law.
Govern addresses contrasting concepts of human rightsin theWest and Islamic East and
the need to distinguish between provisionsof Shai@that are derived from the Qurén
and those laws derived from tribd cugoms and traditions

In thethird article David Linnan addresses how Shari® coexists with nationd secular
law and cusomary law and how issues of legitimacy are resolved in the pluralistic
jurisprudence of Indonesia. He describes a struggle for hearts and mindOin theworld@
mog popubusMudim county where Idlam is a superior fourt of legd legitimacy in
sodal terms, butwhere the question remainswhich of themany forms of Shari@will
prevail in apractical sense. Fromtheldamic pergpectiveit islike asking which version
of the many forms of Chrigtianity should prevail intheUS. Linnan also addresses efforts
to ban Shari@in US coutts, induding proposd legidation in South Carolina



In thelast article David Gordon addresses the relationship between religion, culture
and Shai@in military rule of law opeationsin Isamic counties. Hisfocusisonthe
pragmatic necessity for Westerners to step outsidether own religiousand cultural biases
in order to fashion solutionsacceptable to thelocal popukce. He points outthat in
Islamic counties, Shari@ can contibute to stability because it is a culturally acceptable
source of standadsof behavior; and tha while US representatives will attempt to
promote Western notionsof democracy and human rights as a matter of naiond pdicy,
those notionswill often beviewed as foreignimpasitionsrather than universal truths

Thearticles undescore a major issue of legitimacy in US foreign policy and military
opeaations Theconflict between the oft-stated strategic ideal to promote democracy,
human rights and therule of law as integral components of legitimate govenance and the
practical necessity to tolerate lesser standards of legitimacy in order to gain theloca
public suppot needed to achieve political objectivesin Mudim naions Itisaclassic
conflict between theidedal and practical modds of foreign policy, and will continueto
haunt US security interests in the hogile cultural environments of Mudim naions

Hopédully thearticlesin thisissue of the Military Legitimacy Review will contribute
to a better undestanding of how Shai@ relates to democracy, human rights and therule
of law, and how we mightresolve resulting issues of legitimacy. If so, we can havea
more informed appreciation of political events unfoldingin theMiddle East and Africa
where Shari@ seems destined to be an integral pat of therule of law.

Rudy Barnes, Jr.
December 31,2011



Religion and the Rule of Law: Shari@, Democracy and Human Rights
Rudolph C. Barnes, J.©2011.All rights reserved.

Abstract

Religion andtherule of law have alongand incestuousrelationship. Religion
gave birth to therule of law, first in theocracy then in democracy, and religionscontinue
to provide standads of legitimacyN that is, what isrightN for ther bdievers. For
Mudims Shari@ provides comprehensve standads of both legitimacy and law.

Today, political upheval inthe Middle East and Africa has madereligion and the
rule of law front page news. Whethe those Mudim naionsnow in political trangtion
choos democracy or theocracy, or ahybrid form of democracy with Shai@ astherule
of law, will have a magjor impact on geopolitics and US naiond security interests.

Over 3,500years ago Moses introduced religiouslaw and theocracy to theandent
Hebrews, and 1,500years later Jesus came to fulfill Mosaic law with the prindple of love
ove law. Then 600years later, Muhanmad restored the Mosaic modd of theocracy and
led religiousconquests similar to those of Joshug the successor to Moses. The
Enlightenment dawvned 1,000years later, and with its emphasis on reason and scientific
discovery it trandormed religion and produced libertarian democracy and human rights
in the West; butthe Enlightenment had little effect on Mudim tribd culturesin the East.

Religion continues to shapethevaues and moral standadstha produe cultural
norms and secular laws. But jud asreligion shapes culture, so culture shapes religion,
andtha is evident in those progressive forms of Ilam in the West compared with more
fundanentalist formsin thetribd cultures of theEast. Today religiousconflict isnotso
much over theological differencesasit isover sodal, political and econonic differences
made intractable by competing religiousbdiefs and sacred laws.

Globdization promises continued changes in both culture andreligion, andit is
clear that American exceptiondism has failed as aparadigm for US foreignpolicy. The
US cannotreshgpetheworld into its own image of libertarian democracy since Islamic
naionsdo not share its preference for individud liberty. But Ilam can be compdible
with democracy and humen rightsif Shai@ is considered a body of moral standads of
legitimacy rather than of coercive laws. Dr. Martin Luther King demondrated how
beievers of all faiths can assert the moral supremacy of God®law over secular law
throughpeaceful civil disobadience withoutundemining the secular rule of law.

Shai@is notathreat to the supremacy of secular law in Western democracies as
some have argued, but Shari® does threaten fundanental human rightsin Mudim
cultures where blasphamy and apogasy are crimes and women and nonMudims are
denied equd rights. Thedange isreal, since |slamists advocating Shari@ as therule of
law have emerged as early victorsin electionsproduced by the Arab Spring.

History has shown tha true peace throughjudtice requires the protection of
fundamental human rights throughdemocracy and a secular rule of law. Whether Shari®
can embrace democracy and human rights will bedecided by how it isinterpreted and
whether it is enforced as an immutable codeof God@ law or as amore flexible codeof
legitimacy. Where a common word of faith in thelove of God and neéghboristhe
guiding prindple of interpretation for Shari®, it is compatible with democracy and
human rights and can prevail over the more oppressive and discriminatory interpretations
of Shai@tha have dominaed in tribd cultures.



The Role of Religion in Democracy, Human Rights and the Rule of Law

When Patrick Henry prodaimed, GGive me liberty or give me desth!Ohe captured
the spirit of the American Revolution, a spirit of freedomincorporated in the Declaration
of Indgopendence and the Conditution. TheUS Bill of Rights madethe protection of
freedom, especialy thefreedomof religion, assembly and expression, a priority of the
individud civil (human) rights tha are at the fourdation of therule of law.

Therevolutionsbarn of the Arab Spring have also resonaed with demandsfor
freedom Crowdsgahered in the publc squaes of Tunisia, Egypt, Libya Yemen,
Bahrain and Syriahave demanded freedomfrom authoritarian rule, but therole of
religionin the Arab Springis quite different than in Western political revolutions Inthe
Middle East and Africareligion has adominant pditical and socia role, so that in any
democracy extremist Islam, or Islamism, can create atyranny of thereligiousmajority.

Freedomand therule of law are opposte sides of the same coinN onetha is
secular in theWest and religiousin theMudim East. Laws by necessity limit liberty, but
laws are also needed to protect liberty, and democracies can produce a tyranny of the
majority. Tha@ why civil rights are at thefoundaion of therule of law.

Religion has a symbiotic relationship with liberty and law. Religionisthesource
of the standards of legitimacy tha definethe moral nomms of human behavior, andthe
law defines those minimal standads of acceptable behavior that are enforced throughthe
coercive powers of govanment. Therelationship between religion, liberty andtherule
of law can vary dramatically in theWest andtheMudim East. IntheWest religion plays
asuppotingrolefor libertarian democracy andtherule of secular law, while in the East
Islamic law, or Shari®, often restricts democracy and individud freedom.

In Western democracies govenment is based onasodal contract with laws made,
interpreted and enforced by officials accountble to the public. In Mudim naionssuch
as Saudi Arabiaand Iran, Shari@ s an authoritarian rule of law based on God@law as
defined in the Qur@n and interpreted by Isamist jurists. It provides unyielding and
comprehensve laws tha demand supremacy over libertarian idedls, and in its purest
forms Shari@ precludes Western conaepts of democracy and humen rights.

But Shai@is seldomfoundin its purest form; Saudi Arabia and Iran are the
exception, nottherule. Mudim countieslike Indonesia and Turkey have demongrated
that Shari®@ can coexist with democratic ingitutions and humen rights; butit is an uneasy
relationship. Andthejury isout ontherole of Shai®in theMiddle East and AfricaN
and even in Irag and Afghanistan, where demoaracy, human rights and therule of law
have been major US strategic objectives, they have yet to be achieved !

! See Thomas L. Friedman, The End, for Now, New Y ork Times, December 20, 2011. Generaly, on
democracy, human rights and the rule of law as major components of US foreign policy and military
operations since the time of Woodrow Wilson, see Barnes, Military L egitmacy: Might and Right in the
New Millennium, Frank Cass, London, 1996, chapter 4; posted at www.militarylegitimacyreview.com); on
the rule of law as a strategic objective of US counterinsurgency operations in Afghanistan and Irag, see
Daniel L. Rubini, Justice in Waiting: Developing Rule of Law in Iraq, 2009 Military Legitimacy and

L eadership Journal, p 53, at www.militarylegitimacyreview.com; also, David Stott Gordon, Promoting the
Rule of Law in Stability Operations: Myths, Methods and the Military, p 93, and Rudolph C. Barnes, The
Rule of Law and Civil Affairs in the Battle for Legitimacy, p 2, both articles posted in the 2009 Military
Legitimacy and L eadership Journal, at www.militarylegitimacyreview.com.




Emerging Mudim democracies are nat likely to promote Ilamist terrorism, but if
and when Shari®@ becomes therule of law it can threaten democracy and humen rightsin
Mudim nations Andif theArab Springis any indication of thefuture, Shari@ will
indeed shapetherule of law and politics in emerging Mudim democracies in the Middle
East and Africa so tha therole of Shai@uis critically important to US foreign policy.

The conflicts between Idlamic and Western conagpts of democracy, human rights
andtherule of law are more afactor of cultural than religiousdifferences. Thetribd
cultures of theMiddle East and Africa have little experience with Western libertarian
values, and the current democratic uphevals seem motivated more by adesire to
overthrow oppressive regimes than to embrace secular Western democratic values.

Thisisin contrast to thelibertarian ideals tha motivated the US Revolutionand
were articulated in the Declaration of Indgopendence. Theidea of sacrificingindividud
liberty to unyielding and comprehensve holy laws interpreted and administered by
religiousofficialsis anahemain Western democracies butit has widespread suppott in
thoe Mudim naionsnow experiencing democratic upheavalsin the Middle East and
Africa. Thefear tha Shai@will spread and threaten US security interests aroundthe
world has generated sugpicion and hodility toward Isam as awhole.

An example of the perceived threat of Shari@ito liberty and human rights are
blasphemy and apogdasy laws tha are commonin Mudim counties. They crimindize
nonmnforming religiousbdiefs and conflict with thefundamental rights of free speech
andreligion. Butit should be noted tha blasphemy was also onae a crime in America.?

Today blasphamy isnolonge acrime in the US and the freedons of religion and
speech reign supreme,® buttheinfluence of religion on US law remainsevident. It can be

2 Alexis DeTocqueville was a French aristocrat who came to Americain 1831 and noted the unique blend
of politics and religion: Orhe legisiators of Connecticut begin with the penal laws, and strange to say, they
borrow their provisions from the text of the Holy Writ [citing the Connecticut Code of Laws of 1650,
Hartford, 1830]: Whosoever shall worship any other God than the Lord shall surely be put to death.
[emphasis added] Thisisfollowed by ten or twelve enactments of the same kind, copied verbatim from the
books of Exodus, Leviticus, and Deuteronomy. Blasphemy, sorcery, adultery and rape were punished by
deathE. The consequence was that the punishment of death was never more frequently prescribed by the
statute, and never more rarely enforced towards the guilty.OAlexis Charles Henri DeTocqueville,
Democracy in America, Volume 1, The Cooperative Publication Society, The Colonia Press, New Y ork
and London, 1900, at p. 37. Jon Meacham cites DeTocqueville and others in describing Christian religious
oppression in American Gospel, Random House, 2006, at pp 39-58. David Sehat has noted that
(Blasphemy was forbidden in Delaware in 1826, and officeholders in Pennsylvania had to swear that they
believed in Ghe being of a God and afuture state of rewards and punishments.@D Sehat also noted that
blasphemy laws Qvent on the chopping blockOin the 1947 Supreme Court case of Everson vs Board of
Education. See David Sehat, Five Myths About Church and State in America, Washington Post, April 22,
2011. Apostasy, which is abandoning faith or converting to another faith, is also a crime under Islamic law
and like blasphemy, punished severely. They have been criticized for violating both the freedom of
religion and a common word of love for God and neighbor that is shared by Jews, Christians and Muslims
alike. (see notes 43, 46, 58 and 59, infia)

% On March 20, 2011, Pastor Terry Jones, Head of World Dove Outreach Center in Gainesville, Florida, made
good on his promise to burn the Qur@n. He had originally announced plans to burn the Qur@n on
September 11, 2010, to protest the building of amosgue in New Y ork; but after highly publicized criticism
from President Obama, Secretary of Defense Gates and Genera Petraeus, Jones indicated he would
abandon his incendiary protest. The burning on March 20, 2011, received little publicity in the US, but on
April 1 angry Mullahs stirred up a firestorm of violent protests throughout Afghanistan, with protestors
reportedly killing eight people in Mazar-1-Sharif. See Peter Catapano, Freedom to Inflame, New Y ork



seen in South Carolinawhere Blue Laws tha were enacted to protect the sanctity of the
Sabbah continueto restrict retail sales on Sundg. On theothe hand, therepeal of mog
of the Blue Laws indicates how secular cultural preferences and democratic processes
have mitigated the effect of religiousrules on US laws.

God@Law and ManG Law

Thedynanic and symbiotic relationship between religion and culture shapes the
rule of law of every naion. In Americatheuneasy relationship between God®law and
man@ law is reflected in political processes at all levels where laws are made, interpreted
and enforced by pulic officias, and the basic structure for those political processes are
provided in the US and state congitutions

Therole of God3 law in the US has become more subtle since blasphemy and
mog Blue Laws have been repealed, but it remainssignificant. TheUSisanaion of
religiouspeople who bdieve tha there is a highe law than man@ law tha should protect
liberty and judicefor al. In America the Beautiful we Sing: America! America! God
mend thine every flaw. Confirm thy soul in self control, thy liberty in law.*

But therole of religionin the US is often contaminated by a religiousexclusvism
common to both Christianity and Iam. Many fundamentalist bdievers are convinced
tha God condannsthose who do not share their religion and are suspiciousand even
hodile to those of other religions Should there beany doubttha Christiansin theUS
bdieve tha God condennsto hdl all those who do not share ther religiousbdiefs, then
consder the strong public reaction to a noted evangdica who questioned that idea.’

Such religiousexclugvism is bad theology and produces bad law, notto mention
religiouspregjudice, hatred and even violence; butthere is alegitimate way tha bdievers
can assert the supremacy of God®law, or morality, over man@law. It isthrough
peaceful civil disobealience, which does notviolate theintegrity of the secular rule of law.

Dr. Martin Luthe King demondrated this when he protested agand racially
discriminatory separate but equal lawsin the South. His demondrationsasserted the
moral supremacy of God®lawN or God®@willN over man@ secular law, and also

Times, April 8, 2011. Pastor Jones then took his show on theroad to Dearborn, Michigan to protest in front
of the largest mosque in the US on Good Friday; but when Jones failed to pay a$1 peace bond for a permit
to demonstrate, he was jailed for a short time in spite of protests from the ACLU and local lawyers. See
Koran-burning pastor jailed in Dearborn, UPI, April 23, 2011.

* America the Beautiful, words by Katherine Lee Bates, 1904, taken from The United Methodist Hymnal, the
United Methodist Publishing House, Nashville, TN, 1989, p 696.

® Rob Bell provides a convincing case that Scripture does not support a hell to which God condemns
unbelieversto eternal damnation. Rob Bell, Love Wins: A Book About Heaven, Hell and the Fate of Every
Person Who Has Ever Lived, Harper One, 2011, chapter 3. In commentary on Bell®& book, Jon Meacham
notes that Bell begins his book questioning an anonymous note that Mohandus Gandhi is in hell, and that
many evangelicals, of which Bell is one, apparently share the view that condemnation to hell for
unbelieversis an essentia element of the Christian faith. In North Carolina, a United Methodist pastor who
preached Bell® idea that condemnation to eternal damnation is not biblical was removed from the pulpit.
See Jon Meacham, Is Hell Dead, Time, April 14, 2011.




reminded Americansof the meaning of equal justice under law. AtthesametimeDr.
King® actionsdemondrated that those who resort to civil disobedience mug bewilling
to suffer thelegd consequences of thar disobedience, induding arrest and incarceration,
andrely entirely onthemora power of ther actions to changeimmoral laws.

Civil disobedience has no place in atheocracy where God® laws are conddered
infallible, butin democratic govanments where laws are falible religion can thrive and
chdlengethe morality of secular law. Tha isthecasein Mudim democracieslike
Turkey and Indoneia, where Shari@remainspart of therule of law.

Tha begsthe question whether Shari@ is a threat to democracy, human rights and
therule of law intheUS. Tha questionis addressed later in this article, but sufficeit to
say heretha fundanentalist Christiansare more likely to enact into law their version of
God®lawN perhapsa codification of their family valuesN before Mudims can enact any
provision of Shai@into law. After al, theUSisademocracy and there are many more
fundanentalist Chrigtiansthan Mudims; but even if American Mudims had the pditical
power to changethelaw, it is notlikely tha many would sacrifice thar liberty in law for
therestrictionsof ShaiG.

Law, Morality, Legitimacy and Reason

Shai@isathreat to liberty in Mudim naionswhen it makes obligaory by law
moral rules tha would otherwise bevoluntary. Jews, Christiansand Mudims consder
God®@will to bethe source of moral standads, butreligiousfundamentalistsN those who
condder their holy Scriptures to betheinerrant and infallible word of GodN seek to make
themora obligaionsof thar faith obligaory by law. Mog Jews and Christiansare not
fundanentalist bdievers, butmog Mudims are, and tha can be a problem.

Thevolatile mix of religion, pditics and law requires that a distinction be made
between the obligationsof law and thevoluntary standads of morality. Legitimacy isa
conaept that indudes both legd ohligationsand moral standards of what isright® When
legd and moral standadsconflict, democratic processes mog often conform the law to
moral noms; but when that doesn®work, then civil disobedience is an optionto assert
themoral supremacy of God®law over man@law. Dr. Martin Luther King did just that
in the Jim Crow South, and his actionsactudly strengthened the rule of law.

Religiousstandards of behavior should be consdered voluntary moral standads
of legitimacy rather than obligaory laws to ensure the supremacy of law and freedom of
religionin any culture of diverse religions Mog American Jews and Christiansconsder

® Legitimacy defines what is right, and includes more than the law. It is often used to evaluate the actions of
governments and military operations, as with the expressions that might makes right versus might must be
right. See generaly, Barnes, Military Legitimacy: Might and Right in the New Millennium, Frank Cass,
London, 1996. Because legitimacy is based on values, mora standards as well as laws derived from
religions and secular traditions (pp 53-60), mora standards can be asserted as superior to secular law
without challenging the integrity of the rule of law, as when Dr. Martin Luther King used civil disobedience
to challenge the legitimacy of separate but equal laws in the US South in the 1960s. Jesus set the precedent
over 2,000 years ago when he asserted the primacy of love over Jewish law similar to Shari®, and the
principle of love over law is equally relevant in the US today, as evidenced by those religious leaders who
have protested against immigration laws that they consider unjust. See Campbell Robertson, Bishops
Criticize Tough Alabama Immigration Law, New York Times, August 13, 2011.




thar religiousrules as voluntary standads of legitimacy and morality, butnot of law; and
it appears tha mog Mudims who have assmilated to US culture have donethe same.

Making a distinction between law and morality within the context of legitimacy is
consstent with the conaept of firee will, atheological dodrine accepted by Jews,
Christiansand Mudims. Thedodrineis esoteric in howit relates to salvation, but
pragmatic in acknowledging thefreedomof an indvidud to accept or regject any religious
bdiefs or sacred rules or rituds, leaving judgnent on religiousmattersto God, not man.
Islam is no exception and requires free will to produce a trueand voluntary belief.’

The Enlightenment chdlenged theinfallibility of religiousdognesin the West
with new scientific discoveries and indudive reasoning. Previoudy reason had been
dedudive and based on divinerevelation; butin the 17" century the power of knowledge
and reason began to chdlengethedivinerightto rule with freedomand democracy; later
theidedls of a secular rule of law, democracy and human (civil) rights were incorporated
in the Declaration of Independence, the Conditution and the Bill of Rights. Since then
religionsin theWest have been conformed to the secular ideals of the Enlightenment,
while Ilam in much of the East has remained largely undfected by those ideals.

The Enlightenment opened thedoorto progress and modernity in theWest, butit
also created areligiousbacklash amongthos who felt ther faith was threatened by new
discoveries and reason. Religiousfundamentalists defend ther religiousdodrines
agang thethreat of changewith inerrant andinfallible holy booksand holy laws tha are
the source of divinerevelation and truth uponwhich their dedudive reasoning is based.

Idamists are fundamentalist Mudims, and Sal&fists are the mog extreme of
Ilamists, embracing Shai@in its origind form. They al defend thetraditionsof their
faith agang theincursionsof reason, progress and modenity with an inerrant and
infallible Qur@n and a comprehensve and immutable Shai@. Fundanentalist Jews and
Chrigtiansare much like Iamists, but with ther own holy booksand hdy laws.

All religiousfundamentalism conflicts with the progressive idedls of democracy,
human rights and the secular rule of law, but militant Isamists (jihadists) go beyondthar
Jewish and Christian counterpartsin violently opposng secular and libertarian
democracy. Modeate Mudims oppo® fundanentalist Ilamists, but while modeates are
themajority in the US they are often aminarity in the Middle East and Africa. Even so,
Idam is now expeiendng something of areformation in which modeates and
fundanentalists are engaged in a batle of legitimacy to definether religion eithe as one
of peace and recondliation or oneof coercion, violence and oppression®

Therole of Shari@is at the heart of this batle. The main issue between Idamist
fundamentalists and progressive modeates is whether Shai@isto bean unyielding rule
of obligatory law or an andent codeof legitimacy appropriate for itstime and place, but
unsuited to bea codeof law for moden times. Islam will notbe compaible with

" See www.wikipedia.com on Free Will in Theology. The Apostle Paul wrote of freedom from religious
law and free will in matters of faith without using the term when he concluded that love of neighbor
fulfilled the Jewish law. (see note 10, infia)

8 Karen Armstrong has traced religious fundamentalism, which is arelatively recent development in
Judaism, Christianity and Islam, to areaction to progress and modernity in The Battle for God: A History
of Fundamantalism, Random House, 2000.
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progress and modernity urtil mos Mudims consder Shari@to beamoral codeof
legitimacy rather than of coercive law, and oneinterpreted to conform with the
requirements of democracy and human rights in much the same way tha mog Jews have
recondled theandient Mosaic laws of the Torah with democracy and humen rights.”

Moses, Jesus and Muhammad and a Common Word of Faith

Moses broughtGod® law and theocracy to the andent Jews around3,500years
ago, and 1,500years later a Jew named Jesus asserted the primacy of God3 love over
both religiousand secular laws. Thefoundaion for human rights can befoundin the
greatest commandment tha called for love of God and neéghbor, and the Apogle Paul
affirmed love of neighboras thefulfillment of thelaw.™®

® Jjtihad is the Arabic term for interpreting Islamic law. It has been described as (Ea creative but
disciplined effort in Islamic law to give fresh views on old issues, or derive legd rulings for new situations,
including warfare, from the accepted juridical sources of Islam, i.e. Quran, hadith, concensus, etcEO
While Osama bin laden misused ijtihad to justify his violence, ijtihad has also been used to conform Shari@
with democracy, human rights and the secular rule of law. See Waleed El-Ansari, Confronting the
“Teachings” of Osama bin Laden, p. 18, 2010 Journal on Military L egitimacy and L eadership, at
www.militarylegitimacyreview.com. Harkristuti Harkrisnowo, alaw professor and Director General for
Human Rights in the Indonesian Ministry of Justice and Human Rights, leaves to Islamic scholars the
debate over how ijtihad relates Shari@ to the secular human rights provided in Indonesiawhich she
compares to the US Bill of Rights, noting that there are many different interpretations of 1slam.
Harkrisnowo acknowledges the difficult task: CBome Indonesian Muslims are textualists who embrace the
Qur®n very narrowly, in amanner somewhat reminiscent of those Christians who believe in aliteral
interpretation of the Bible. But, seriously, how many Muslims believe in stoning adulterers and cutting off
the hands of thieves? Others believe that ShariG requires only an ethical basis, which can be satisfied for
some by an all-things-considered judgment, and for others by well-considered secular law. Whomever®
viewpoint prevails makes areal, practical difference for anyone trying to implement therule of law in the
Islamic world.O Harkristuti Harkrisnowo, Multiculturalism in Indonesia: Human Rights in Practice,
Muslim and Christian Understanding: Theory and Application of O\ Common WordQ Edited by Waleed
El-Ansary and David K. Linnan, Palgrave MacMillan, 2010, p 191. (See also notes 43, 44 and 57-59, infia)

19 The greatest commandment to love God and neighbor is found in Matthew 22:34-40, Mark 12:28-33, and
Luke 10:25-29, with the story of the good Samaritan following in Luke 10:30-36 as the response of Jesus to
the question of GAnd who is my neighbor?0 It was an apostate Samaritan who was the good neighbor to
the Jew in the story, much like a Muslim stopping to help a Christian or a Jew today. The Apostle Paul
affirmed the love of neighbor to be the fulfillment of the law in his letter to the Romans church: OThe
commandments @o not commit adultery® @o not murder® @o not stealQ @o not covetd and whatever
other commandments there may be, are summed up in this one rule: @ ove your neighbor as yourself.O
Love does no harm to its neighbor. Therefore love is the fulfillment of the law.O(Romans 13:8-10) And
he wrote to the Galatians: Orhe entire law is summed up in a single command: Love your neighbor as
yourself.O(Galatians 5:14). Recognizing the supremacy of love over law represented a dramatic
turnaround for Paul, who had been a Pharisee who believed that Jewish laws very similar to those of
Shari®@ were God@® laws, and who had been especially zealousin persecuting Christians for blasphemy.
Paul struggled with the relationship of holy laws with God@ will and came to believe that love of God and
neighbor were voluntary and a matter of free will (see note 7, supra), and could not be made obligatory by
holy law. (Romans 2:17-24; 3:19-28; 7:4-60; 2d Corinthians 3:17; Galatians 5:1, 13) Paul believed that
God sent Jesus Christ to fulfill the law with God® love, as he elaborated to the Ephesians: For he himself
isour peace, who has made the two one and has destroyed the barrier, the dividing wall of hostility, by
abolishing in his flesh the law with its commandments and regulations.O(Ephesians 2:14,15) |f more Jews,
Christians and Muslims could, like Paul, make love of God and neighbor the common foundation of their
faith and lawN whether that law isreligious or secularN then peace could well be at hand.
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A distinguished group of Mudim clerics and scholars have proposd the greatest
commandment, with itslove of God and neighbor, as a common word of faith for Jews,
Christiansand Mudims alike* That offer of religiousrecondliation provides hopetha
throughenlightened leadership and interfaith cooperation love of neighborwill fulfill and
reform Idamic law jud asit once fulfilled the Law of Moses, enabling Islam to overcome
the negaive stigma of terrorism and be seen as areligion of peace and recondliation
compaible with democracy, human rights and therule of law.

Thehistory of Judasm, Chrigtianity and Islam reveal s significant commondities
despite their many differences. Moses established a Hebrew theocracy with hdy laws
remarkably similar to thoge of Shai@®, evidence of their common Semitic origin. Both
Juddsm and Islam are deontological religionsbased on sacrosanct religiousrules and
rituds, while Christianity is ateleological religion based on the principle of sacrificial
lovetaughtand exemplified by Jesus Both Juddasm and Islam accept Jesus as a prophd,
o that they can accept his teachingsas God@will. Of those teachings the primacy of
loveover law andthe prindiple of free will in matters of faith are needed to suppot the
progressive ideals of liberty, democracy, human rights and the secular rule of law.

In contrast to Jesus Moses and Muhammad created theocracies ruled by God®
law for reasonsthat were as practical as divindy inspired. Both Moses and Muhammad
had to be law-givers to prevent anarchy, and laws needed divine sanction to be obeyed.
Circumstances required that both be political and religiousleaders; but circumstances
were different for Jesus, for whom politics and law were dictated by the Roman Empire.
Muhammad was subject to tribd rule in Mecca; but when heleft Meccafor Meding, he
like Moses, had to providelaw and order for his people in alawless desert.

Thelawless desert forced Muhammad to be both a political leader and awarrior,
having thetraits of both Moses and Joshua But to his credit Muhanmad never
advocated a policy similar to the ban foundin Mosaic Law and implemented by Joshuaat
Jericho. Tha holy law mandaed thedaughter of all non-Hebrew men, women and
children in the Promised Land, and would become a precedent for ethnic cleansngin the
name of God, mos recently in the Balkans 2

It was a practical necessity for Moses and Muhammad to exercise autocratic
political authority and to bethe keepers of God®@law in ther andent theocracies, butthat
was not the case for Jesus wholived unde Roman rule. In fact, thepolitical and cultural
situaion for 1¥ century Palestinian Jews unde Roman rule was somewhat and ogousto
Mudims living in Western democracies today. Both were religiousminoritiesina
secular state who could not maintain areligiousrule of law.

! See www.acommonword.com. Note that the greatest commandment has two parts, both of which were
taken from the Hebrew Bible. The first part, to love God, wasfirst given by Moses in his preface to the
Deuteronomic Law; for Moses, loving God meant loving and obeying every provision of the Law (see
Deuteronomy 6:1-9; 10:12,13; 31:10-13). The second part, to love your neighbor as yourself, was part of
God'sinstructions to Moses (see Leviticus 19:18), and like thefirst part, it was an integral part of Mosaic
Law. Rabbi Akivaonce called the requirement to love your neighbor as yourself the greatest principle of
the Torah. Jesus brought these two commandments together to show that we love God by loving our
neighbors as ourselves, and that our neighbors include those of other faiths. (see Luke 10:30-36)

12 The ban is mandated as part of the ancient Hebrew law of war in Deuteronomy 20:16-18 (see also
Deuteronomy 7:1,2), and its implementation by Joshua at Jericho is described in Joshua 6:20,21.
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Therule of Jewish law during thetime of Jesuswas subject to Roman secular law,
and the Romansused Jewish leaders to hdp control the often unruly Jews. But the
relationship was tenuousat best, with Jewish zealots congantly seeking ways to
ovethrow Roman rule and restore the power and glory of andent Isradl.

Around66CE Jewish zeadotsinitiated an abortive uprising that the Romans put
down with brutal force. Jerusalem and thetemple were destroyed around70CE and Jews
fled to al parts of theandentworld. It woud notbeuntil 1948tha Jews would once
again rule 1sraglN thanksto the United Nationd\ and since then Jerusdlem and I srael
have been a crudble of religiouscorflict.

It isinteresting to speculate on the course of history had Jews accepted Jesus as
thar Messiah and avoided conflict with the Romans. Jerusalem would not have been
destroyed and Jews would have likely foundaway to live peaceably unde Roman rule.
If history isapreview of thefuture, the sequence of events may tell us something. Jesus
came about1,500years after Moses gave thelaw to the Hebrews, and tha is aboutthe
same period of time since Muhanmad gave thelaw to Mudimsin the 7" century.

Thereisnoneed to look for aMudim Messiah. Thoe Mudim scholarswho
offered a common word of faith to Jews and Christiansrepresent a reform movement
within Idam. The greatest commandment to love God and neighboris taken from the
Hebrew Bible and summarizes theteachingsof Jesus Itisaword of sacrificia lovetha
can fulfill Shari@ today just as Jesusfulfilled Jewish law 2,000years ago. But tha word
of love, peace and recondliationis oppo®d by Idamist Jihadists with hate and violence;
andif they succeed in initiating a Jihad, thereislittle doubttha Mudims will suffer
much as did theandent Jews. It bringsto mindthe folk songof Peter, Paul and Mary:
When will we ever learn? The answer, my friend, is Blowin’ in the Wind.

Theanswer to thereligioushared and violence that has cursed Jews, Chrigtians
and Mudims throughouthistory liesin bdievers sharing a commonword of faith based
onloveof God andneghbor. Trandated into political terms, love of God and neéghba
requires democracy, human rights and the secular rule of law. For Mudims, tha means
interpreting Shari@ to embrace democracy and protect fundamental human rights.

Democaacy, Human Rights and the Rule of Law: Where Eag Meets West

Democracy and human rights have little precedent in theandent religions but
they are political derivatives of thelove of God and neéghborand have been enshrined in
the US Conditution and also recognized as universal human rights. The purpo< of civil
or human rights, especially thefreedoms of religion and speech, is to protect minorities
from thetyranny of amajority, and history has shown tha religiousmajorities are
notoriousfor thar tyranny toward those of other rdigions

Since the Enlightenment liberty and human rights have been an integral pat of
politics and religionin theWest, butnotin theEast. Only since the 20" century have
Eastern cultures embraced individud freedomand human rights, and thar priorities have
been more aboutaspirationsfor govenment entitlements than about protecting civil
liberties.® Even in Western democracies there has been a trend toward making

'3 1brahim Kalin attributes the | slamic rejection of Enlightenment ideas to their association with European
secularism and colonialism. Kalin asserts that the Enlightenment was primarily directed to the Catholic
Church, and cites Pope Benedict® defense of a Qeason-based ChristianityOagainst an allegedly irrational
and violent |slam, adefense based in part on the Christian separation of faith from lawN something that has
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entittements into human rights. Libertarian priorities in the US have given way to
preferences for sodal welfare entitlements like sodal security and health care; and there
have been demandsto make collective barganingarightfor all public employees.**
Despite the trend to expand human rights into government entitlements, thebasic
freedons of religion and speech continueto have the highest priority, and Mudims cite
the Qur@nic prohibition of any compulsionin religion in suppot of thos freedonms.™
But many Mudim counties make apogasy and blasphamy crimes unde Shari®, creating
compulsionin religiontha corflicts with thefreedoms of religion and speech.*®

not yet happened in Islam. Kalin acknowledges the secularization that followed the Enlightenment, and
asserts that |slam developed its own system of rationality and free will that compensates for Western
secularism, so that the Islamic intellectual tradition is able to meet the needs of modernity. Still, Kalin
finds OThe ideas of progress, individualism, rationalism and secularism [that] have been imposed by top-
down state policies as part of the sociopolitical modernization of Muslim societiesEh ave not found a home
in the hearts and minds of ordinary Muslims who still live in a @acred®and @nchantedOworld.O Ibrahim
Kadin, Islam, Christianity, the Enlightenment: A Common Word and Muslim-Christian Relations, Mudim
and Christian Understanding: Theory and Application of O\ Common WordQ Edited by Waleed El-Ansary
and David K. Linnan, Palgrave MacMillan, 2010, pp 41-54. Asto the conflicting priorities of human rights
in the West and East, Harkristuti Harkrisnowo explains the traditional Asian preference for collective state
interests over individual rights, and argues that a distinction should be made between social and economic
benefits or entitlements provided by government and legal (human) rights that are enforced in the courts.
Harkrisnowo refers to government entitlements as political aspirations or moral rights as distinguished
from legal (human) rights, and notes increasing divisionsin the West over these same issues. Harkristuti
Harkrisnowo, Multiculturalism in Indonesia: Human Rights in Practice, Muslim and Christian
Understanding: Theory and Application of G\ Common WordQ Edited by Waleed El-Ansary and David K.
Linnan, Palgrave MacMillan, 2010, pp 189-191. Joseph Isanga, a Catholic priest and law professor notes
the dichotomy between human rights and political aspirations, but argues that conditionsin Africarequire
that social and economic rights be guaranteed as human rights. Joseph M. Isanga, The “Common Word,”
Development, and Human Rights: African and Catholic Perspectives, Muslim and Christian
Understanding: Theory and Application of G\ Common WordQ Edited by Waleed El-Ansary and David K.
Linnan, Palgrave MacMillan, 2010, pp 189-191. Mark R. Amstutz has noted the Oncreasing conceptual
pluralism of human rightsOin the West and East and efforts to resolve the differences in Amstutz,
International Ethics: Concepts, Theories and Cases, Third Edition, Rowman & Littlefield Publishers, Inc.,
New York, 2008, at pp 95-98. See also note 22, infra.

1n February 2011 the prospect of legislation in Wisconsin to limit the collective bargaining rights of
public workers for matters other than pay produced mass public demonstrations and the flight of
Democratic legislators out of the state to shut down the legislative process. Even President Obama entered
the fray, saying Republican efforts to restrict the collective bargaining rights of public employees CE seem
like more of an assault on unions.O See Brady Dennis and Peter Wallsten, Obama joins Wisconsin budget
battle opposing Republican anti-union bill, Washington Post, February 18, 2011.

15 Let there be no compulsion in religion. Truth stands out clear from Error. Whoever rejects Evil and
believes in Allah has grasped the most trustworthy hand-hold that never breaks. And Allah hears and
knows all things. (Qur@n, Al Bagara 2:256)

16 Apostasy is defined as abandoning religion or conversion to another religion. Blasphemy is defined as
any speech or act disrespectful of God. See Webster@ New World Dictionary, 1976. (See references to
apostasy and blasphemy in note 2, supra) There are other forms of religious compulsion or discriminatory
treatment under Shari@ that violate human rights, such as discrimination against women and non-Muslims.
See notes 43, 46, 47, 51 and 59, infra.
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In Western democaracies, conditutionsenumerate those civil (human) rights tha
are protected agang govenment encroachment, but that is notthecasein Iamic naions
where Shai@ fundionsmuch like a conditution, prohibiting any secular law in conflict
with Shari@ For example, the conditutionsof Iraq and Afghanistan providethat all
secular laws musgt bein conformity with Shari@. But unlike Western conditutions there
isnowritten Shari@to specifically ddineste thelimits of secular law, and Mudim
religiousscholars (jurists) defineand interpret Shari@ rather than secular courts.

Thefreedomns of religion and speech are consdered basic human rightsin both
the Universal Declaration of Human Rights of 1948 and theInternaiond Covenant on
Civil and Political Rights of 1966'" Mudim naionsare parties to both the Declaration
and Covenant, but they undestand human rights differently than Western nationsbecause
the Shai@isthdr frame of reference. ThePreamble to the 1990Cairo Declaration of
Human Rights asserts that human rights are GEa n integral part of the ISamic religion and
tha nooneshdl havetheright as a matter of prindple to abolish them either in whole or
in part or to violate or ignae them as they are divine commands which are contained in
the Revealed Booksof AllahE. G®

Thedivine commandsof Shai@ defineand limit the freedons of religionand
gpeech and therights of women and nonMudims. If there areto beuniversal human

Y The First Amendment to the US Constitution (part of the Bill of Rights) provides: Congress shall make
no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press, or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances. Articles 18, 19 and 20 of the Universal Declaration of Human
Rights (1948) provide for the freedom of religion and free expression; and Articles 18, 19 and 20 of the
International Covenant of Civil and Political Rights (a 1966 treaty signed by the US in 1977 and ratified in
1992) protect those rights. Most Western and Muslim nations are signatories to both the Universal
Declaration of Human Rights and the International Covenant of Civil and Political Rights, with the latter
treaty making obligatory upon the signatories what was declared earlier as nonbinding policy in the
Universal Declaration.

'8 The Cairo Declaration on Human Rightsin Islam of 1990 has no provisions comparable to Articles 18,
19 and 20 of the Universal Declaration of Human Rights or the International Covenant of Civil and
Political Rights (see note 17 supra), but following a Preamble that asserts the primacy of Shari@in
defining human rights, the following articles reveal the Islamic perspective of human rights. Article 11
providesin part: Human beings are born free, and no one has the right to enslave, humiliate, oppress or
exploit them, and there can be no subjugation but to God the Most-High ... Article 18 providesin part:
Everyone shall have the right to live in security for himself, his religion, his dependents, his honour and his
property.... Article 19 providesin part: A/l individuals are equal before the law, without distinction
between the ruler and the ruled.... Article 22 provides: (a) Everyone shall have the right to express his
opinion freely in such manner as would not be contrary to the principles of the Shari’ah. (b) Everyone
shall have the right to advocate what is right, and propagate what is good, and warn against what is wrong
and evil according to the norms of Islamic Shari’ah. (c¢) Information is a vital necessity to society. It may
not be exploited or misused in such a way as may violate sanctities and the dignity of Prophets, undermine
moral and ethical values or disintegrate, corrupt or harm society or weaken its faith. (d) It is not permitted
to arouse nationalistic or doctrinal hatred or to do anything that may be an incitement to any form of racial
discrimination. Article 24 provides specifically what the Preamble implies: A/l the rights and freedoms
stipulated in this Declaration are subject to the Islamic Shari’ah. Article 25 provides: The Islamic
Shari’ah is the only source of reference for the explanation or clarification to any of the articles of this
Declaration. (For further elaboration of 1slamic perspectives on human rights, see notes 22-59, infia)
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rightsin Mudim naions they mus first berecognized by Mudim jurists who defineand
interpret Shari@ based on acommon word of love of God and neighbor.

American Exceptionalism: Unrealistic Idealism with a Military Punch

Since the early 20" century the US has promoted theidedls of democracy, humen
rights and therule of law in itsforeign policy and even in military opeations Built on
Woodow Wilson®idealism, American exceptionalism has madelibertarian democracy
and culture amodd for therest of the world. Itsideals have been promoted with a
missionay zeal to reshgpetheworld in the American image But American crusadesto
changetheworld have produced mixed results at best and prompted some commentators
to condudetha theera of American exceptiondism is over.™

Military opeationsare the ultimate extenson of US foreign policy, and while
Vietnam can be counted afailure of American exceptiondism, Irag and Afghanistan
remain in question. We may have a chance to see democracy in its purest formN with
little or no Western influenceN in oneor more of the counties experiendng democratic
uphevalsin theMiddle East and Africa; but it is unlikely that any democracy emerging
fromaMudim tribd culturein tha region will resemble the Western modd.

Both naure and politics abhorvacuuns. We can be sure that some kind of
political power will fill any pditical vacuumin theMiddle East or Africa, andit islikely
tha Idamists will play amajor rolein filling any such political vacuum Radical Isam
may well gain power througha populr movement, as happened in Iran, Palestineand
L ebanon;and with the growing power of Idamistsin democratic political organizations
like Hamas, Hizbdlah, and the Mudim Brotherhood there are new threats to US security
interestsN even to the existence of Isragl. Turkey and Indoneia have been congeial to
Western interests in the past, buteven in those countries there is continuing tenson
between Idamism and democracy, human rights and the rule of secular law.

US foreign policy has longpromoted democracy, human rights and therule of law
in Mudim naions even to the point of regime changein Irag and Afghanistan. But
despite massive US efforts, Mudims overseas have not embraced Western conaepts of
democracy and human rights; and continuing govenment corruption and puldic
demondrationsare remindas tha many in those Mudim naionsdo not share our
political ideals.

19 Seymour Martin Lipset has defined American exceptionalism in religious terms, citing Alexis
DeTocqueville, Max Weber and Samuel Huntington in support of the idea that the unique and prolific
American religions (mostly Protestant sects) provided the mora energy for its progress and economic
success. See Lipset, American Exceptionalism: A Double-Edged Sword, W. W. Norton & Company, New
York, 1996, pp 60-67. In amore recent work focused on US military interventions in Afghanistan and
Irag, Andrew J. Bacevich has predicted the end of American exceptionalism. Bacevich, The Limits of
Power: The End of American Exceptionalism, Henry Holt and Company, New Y ork, 2008. Richard Cohen
has described American exceptionalism as a misguided mix of patriotism, politics and religion that has
caused Americans to sanctify traditional values and ignore their flaws, contributing to the decline of
Americain relationship to other nations. See Richard Cohen, The Myth of American Exceptionalism, The
Washington Post, May 9, 2011.

2 Seenote 3, supra.
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Thedemocracy promoted by the US in the Middle East has arguably weakened
US security interests. Iranisatheocracy tha began with a popuar revolution andis now
the greatest threat to US security interests in theregion. Theregimes of Saddam Hussein
and Hosi Mubaak both oppogd the expanson of Iranian power before they were
deposed. Now Islamists are courting those populst movements unleashed by the GArab
Spring,Oraising new concernsfor US security interests in theregion.

Democracy has proven to bean unpredictable force in the Middle East. The
evolution of Iran, Palestine and Lebanonjudify concernsaboutwhat populst politics
will produce in theregionN even in Irag and Afghanistan. An unintended consequence
of promoting democracy in Mudim naionsmay be the creation of theocratic regimes that
are hodile to US security interestsin theregionN even to the existence of Israel.

Democaacy and Theocracy: Different Strokesfor Different Folks

It is obvioustha the democratic modd promoted by American exceptiondism is
no panaceafor theMiddle East and Africa, but nather isldamic theoaracy. Could it be
tha both have alegitimate place in theworld?

Thevirtues and vices of democracy and theocracy vary with different
perspectives of religion and culture, and avirtuefor someisavice for others. Mog
Mudims who have had the oppotunity to live in a progressive democracy prefer it to a
theocracy, but othe Mudims aren®so sure. Many Mudimsin the Middle East and
Africa seem to favor the sacred certainty offered by Islamism and Shai@ over the
uncertainty of libertarian democracy and its dynamic rule of law.

But even thoee Mudimsin the West who prefer democracy to theocracy have not
given up Idam. They haverecondled ther political preferences with ther faith through
progressive interpretationsof the Qurn and Shai®.?' Thedifference between
progressive and congervative interpretationsof the Qur@n can be attributed to therole of
reason in religion, but since the Enlightenment had little effect on Mudim naions the
conoept of critical reasonisrelatively new in Idam and is batling fundanentalist forces.

In the West thefocusof faith onlove of God and neighborhas endured the
chdlenges of both reason and scientific discovery, while ancent holy laws have little
following. Jews, Christiansand Mudimsin the West have not abandonel ther bdief in
the supremacy of God@will over man@law, butthey have recondled it with reason and
thebdief tha God®@will is better served throughdemocracy than theocracy. In this way

2! See notes 26-44, infra. Alan Wolfe has argued that the so-called secular American cultureis actually
religious, with acommitment to secular law which trumps those Shari@ religious laws that conflict with
democracy and human rights. As aresult Wolfe sees a moderation of radical |slam coming from Muslims
living in the West. See Alan Wolfe, And the Winner Is..., The Atlantic, March 2008, p 56). Wolfe has
used a poll on wealth and religiosity to demonstrate that where religions have become secularized by
surrounding cultureN that is, where religions have made peace with capitalism and secular laws that protect
individual freedom and human rightsN there is little religious extremism, athough people remain religious.
That helps explain why Muslims in America are more moderate than those in the Middle East. A survey of
Muslims by the Pew Research Center in May 2007 indicated that Muslimsin the US are Chighly
assimilated, close to parity with other Americans in income and overwhelmingly opposed to Islamic
extremism.O Libertarian valuesin the US have moderated more radical and militant forms of Islam. See
Alan Cooperman, Survey: US Muslims Assimilated, Opposed to Extremism, washingtonpost.com, May 23,
2007.
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they recogrize God@law as the highest form of legitimacy, butlimit enforcement to
man-made laws.

Theocracies are authoritarian by nature and incompaible with liberty, democracy
and human rights; but even democratic movements can lead to oppressive authoritarian
regimes, as occurred in Hitler@ Nazi regime in Germany and in theocratic Iran. Can it
happen agan? It istoo soonto predict wha will come out of the turmoil in theMiddle
East and Africa, or wha will evolve in Iraq and Afghanistan, despite US efforts there.

History has proven tha no matter wha ther religion, people in power will exploit
others to promote themselves. Withouthuman rights to protect the powerless fromthe
powerful, nether democracy nor theocracy isapanacea. Short of a benevolent despot or
divineintervention, human rights are essential for judicein all forms of govenment.

Democracy isnotfor everyone For sometribd cultures theocracy mightbea
better alternative than still-bom democracy, such asin thos pog-colonia regimesin the
Middle East and Africa. When a culture cannotsustain theingitutionsof democracy,
human rights and therule of law, then liberty becomes license and an Idamic theoaracy is
preferable to either anarchy or oppressive dictatorshipN that is, so longas Shari@is
interpreted in accordance with a common word of faith in love of God and neghbor.

Whether future Mudim nationssubject to Shari@ choos democracy or theocracy
as aform of government, human rights, beginningwith the freedons of religion and
gpeech, will remain ameasure of ther legitimacy. Jews, Christiansand Mudims all
share a common word of faith based on love of God and neéghbor, and when trandated
into aprindple of judice it requires human rights and therule of law; andsince Idamisa
religion of law, its legitimacy dependsuponShai@induding basic humen rights.

Themora qudity of agovenmentis notdeermined by itsform but by how well
it protects fundamental human rights. Western democracies have made human rights a
priority of thar rule of law, and Western religionsshare tha democaratic priority. The
same thing can hgppen in Mudim naionsif a common word of love of God and neghbor
is recognized to be aguiding prindple of Shai@. It would iminate the crimes of
blasphamy and apogasy and end discriminaion againg women and non-Mudims.

If, however, history is apreview of thefuture, then Idamic tribd cultures are not
likely to embrace a Western modd of democracy. Fundamentalist |slamists see Western
democracies as decadent and evil, even as more progressive Mudims favor ther progress
and modernity and have used thetraditiond conaept of ijtikad to interpret the Qur®n and
Shari@in ways compatible with progress and modernity. That progressive trendis
evident at thetheological level in a common word of faith, and at the political and legd
level in progressive interpretationsof the Qur@n and Shari@that embrace theidesls of
democracy, human rights and the secular rule of law.

The unanswered questionis whether Mudim nationsnow experiencing political
upheval in theMiddle East and Africa embrace a Shai@ tha is congenia to democracy
and human rights or onetha perpetuaes traditiond tribd inequities in the name of Allah.

Shari@ and Democracy, Human Rights and Rule of Law: the Scholars Speak
Those govenments tha evolve fromthe political turmoil in the Middle East and
Northern Africawill no doubthave arule of law that reflects Shari@ prindples. Turkey
and Indoneaia are long-standing Mudim democracies tha have blended Idam and
Shari@ with humen rights and the secular rule of law. But Egypt, Syria, Tunisia, Libya,
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Y emin and other evolving naionsin theregion seem to be moving toward a more Islamic
modd of democracy than tha of Turkey or Indoneaia. Oneor more may become a quasi-
theocracy presided over by Islamic clerics, such aslran, or amilitary regime with a
fasade of democracy, such as Pakistan.

Jug how democracy and human rights evolve in those Mudim nationsis
dependent on how Shai@ isinterpreted as therule of law; and Mudim scholars are
deeply divided on howtha might happen.

Geneaaly speaking there are two contrasting modds of democracy and human
rights: TheWestern libertarian model has been shgped by the Enlightenment and
emphasi zes the protection of individud freedomagang government encroachment,
while the Eastern modd emphasi zes communitarian or govenment interests (those of the
nation, tribe or the current despot) over the rights of theindividud.?

The Eastern modd has been prevalent in Mudim nationssince antiquity, and
mog Idamists favor it since it is more compatible with an immutable Qur@n and Shai®,
and that view isreflected in the Cairo Declaration on Human Rightsin Isam.?® But there
are progressive Mudim scholars who favor a Shari@ compatable with moden views of
democracy and humen rights.®*

2 Mark R. Amstutz (Amstutz, International Ethics: Concepts, Theories and Cases in Global Politics, Third
Edition, Rowman & Littlefield Publishers, Inc., 2008, pp 95-102) has summarized the differences between
Western and Eastern concepts of human rights in the International Covenant on Civil and Political Rights
(ICCPR) favored by the West (see note 17, supra), and the International Covenant on Economic, Socia and
Cultural Rights (ICESCR) favored by the East, illustrating the pluralism of human rights well before the
Cairo Declaration of 1991. (see notes 13 and 18, supra) Amstutz notes Orhe limited consensus on human
rights doctrines, coupled with the ever-expanding list of rights, has had a del eterious effect on the moral
foundations and priority of international human rights claims.O(page 97) And he asserts Orhe idea of
human rights is subversive because it establishes norms that if not fulfilled by a state can undermine its
international legitimacy.O(p 99) Captain Brian J. Bill has argued that military lawyers should become
more knowledgeable of human rights even though the law of war supplants them in wartime, since

CEh uman rights are now the prism through which all military operations are viewed and judged.O(p 60)
and that CEt he continued development of human rights law has arguably eclipsed that of the law of war.O
(p 62) Captain Bill noted that the ICCPR, which was ratified by the US in 1992, includes most of the
universally recognized human rights, while those in the ICESCR, which has not yet been ratified by the
US, are more aspirational in nature. See Brian J. Bill, Human Rights: Time for Greater Judge Advocate
Understanding, The Army Lawyer, June 2010, pp 54-64. Special Operations Forces have long considered
human rights an operational priority in overseas training and advisory missions. The political objectives of
such missions include building public support for a supported government and require strict compliance
with human rights as well as with other standards of legitimacy applicable in the operational area. When
US mission success depends upon public support in ahostile cultural environment, US military operators
must have values that are consistent with the golden rule which is at the foundation of human rights (see
also, Naln at note 45, infra). Legitimacy isamission priority for US Special Operations Forces, and
legitimacy depends not only upon compliance with human rights but also with local religious and cultural
standards. See Rudolph C. Barnes, Jr., Human Rights and Legitimacy in the Foreign Training Mission,

Special Warfare, Spring 2001, pp 2, 7, 8-11.

%3 See note 18, supra, and notes 48 and 51, infra.

% Seenote 17, supra.
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The debaes between Mudim scholars over Shai@, democracy, humen rights
address three mgjor issues: (1) Therole of reason; (2) therole of individud freedom; and
(3) thenaure of justice. A short description of these issues should provide a useful frame
of reference to consgder the conflicting views of Islamic scholars on Shai®, democracy
and human rights.

There are two forms of reasonN dedudive and inductiveN that shgpethe debae
ove religionandtherule of law. Dedudive reasoning assumes the absolute truth of
divinerevelation and derives laws from holy scriptures, as the andent Jews embraced
Mosaic Law and many moden Mudims embrace Shari@. Indudive reasoning alows
knowledgeand experience to limit revelation as the sole source of truth. But all bdievers
accept divinerevelation as a source of truth for concepts of freedomand judice, so tha
indudive and dedudive reasoning are destined to conflict as to matters of law.

Freedomunde law was defined by Thomes Jeffersonin the US Declaration of
Independence astheindienable rightto life, liberty and the pursuit of hgppiness; andin
Article Three of the Universal Declaration of Human Rightsit is affirmed tha everyone
hastherightto life, liberty and persond security. Human rights give meaning to those
libertarian assertionsof freedom, both in secular congitutionsthat prohibit unnecessary
govenment encroachment, and in the Shari@which defines and limits freedomin a
sacred and comprehensve codeof condud. In thecontext of religionand therule of law,
theissue becomes the freedomto sin versusthe bondage of righteousess as defined by
holy law, and Saint Paul addressed that issuefor Christians®

Like freedom, judtice has a different meaning in secular law andin Shari®. Inthe
West judice meansequd protection unde ademocratic and dynamic secular law, while
unde the divineand unchanging law of Shari@jugice isthejudgment of God. It pitsthe
sovereignty of God agang the sovereignty of man, and God® law againg man@ law.

Differing conacepts of reason, freedomand jugice shgpethe debate amongMudim
scholars over Shari@®, democracy and humen rights; but cultureis an externd factor that
may have more influence over the evolution of Shari@ than themog compdling logic.
Mudimsin the Middle East tend to favor Shari@ as ther rule of law, while Mudimsin
the West tend to embrace democracy, humen rights and the secular rule of law.?®

Islamic scholars on Shari® have wide-ranging differences of opinion on how
reason, freedomand judice relate to democracy and human rights, and ther views reflect
thar differing cultural orientations Thefollowing sampling of scholarly views on
Shari@ provides a glimpse into the future of Islam and geopoiitics as well.

Khded AbouEl Fadl isalaw professor at UCLA whois both an Idlamic jurist
and an American lawyer. He argues forcefully that GEde mocracy is an appropriate
system for Islam because it both expresses the special worth of humen being€Ea nd at the
same time deprives the state of any pretense of divinity by locating ultimate authority in
the handsof the people rather than theulema (Islamic jurists).3” In reaching his

% Seenote 10, supra.
% See notes 21 and 22, supra.

" Khaled Abou El Fadl, |Isam and the Challenge of Democracy, Princeton University Press, Princeton &
Oxford, 2004, at p 36.
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conduson El Fadl goes beyond dedudive reasoning to question thetraditiond view that
God isthesole legisator, noting that achieving justice unde Shari@ requires human
agency in defining, interpreting and applying Islamic law. He asserts that Shari®@ismore
aset of Gundanental moral commitmentsN in particular to humen dignity and freedomO
than a @odebook of specific regulationsG® El FadI( views are condstent with Shai®
being a codeof moral legitimacy rather than specific provisionsof coercive law.

As to matters of justice and mercy, El Fadl says: On essence, the Qur@n requires
acommitment to amoral imperative tha is vaguebut recognizable throughintuition,
reason and humen experience. ET hedivine mandate for aMudim polity isto pursue
justice by adheing to the need for mercy.3° This resonaes with Micah 6:8: (He has
showed you, O man, wha isgood Andwhat doesthe Lord require of you? To act
justly and to lovemercy andto walk humbly with your God. O

But El FadI® enlightened undestanding of humen rights, and specifically the
freedomof religion and expression, is burdened by a Shari@ tha provides comprehendve
provisionstha ensure thewelfare of the people and consdersreligion anecessity tha
requires protection throughthelaws of apodasy and blasphemy. El Fadl attemptsto
distance himsalf fromthat traditiond rationde by asserting tha protecting religion should
beinterpreted to mean protecting thefreedomof religion®

El Fadl questionsthetraditiond premises that Shai@ isfocused on collective
rather than individud rights and that God@rights supeasede human rights, antinomies
tha have been used to protect oppressive autocracies from democratic movements. He
asserts that individud rights are a priority unde Shari@ and tha any dichotomy between
individud and collectiverightsis Qargdy anachronistic.3* El Fadl also discounts any
conflict between God® sovereignty and popubr sovereignty as expressed through
democratic ingitutionsof law and governance by referring back to thefallibility of
Shari@ based on therequirement of hurman agency in interpretation and application.*

JohnL. Esposto, anon-Mudim professor of religion and internaiond affairs at
Georgetown University, respondel affirmatively to El Fadl® essay by noting how culture
shepesreligion, and that GEde mocracy itself has meant different thingsto different
people.3® Esposto also affirmed Fadl@® distinction between Shari@ as an infallible set
of divine prindples and its application as law throughfallible human agency (God®
sovereignty versusthe populr sovereignty of democracy), andthedistinctionin Shari@

%8 28. Ibid at pp 4, 10, 13.

2 Ibid at pp 19, 22.

% Ibid at pp 23, 24 and note 27.
3L Ibid at pp 25-30.

% Ibid at pp 30-36.

% John L Esposito, Practice and Theory, |slam and the Challenge of Democracy, see note 27, supra, at pp
93, 95.
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between duties to God (a matter of faith) and duties to others (a matter of morality), all of
which are condstent with Shari@ being a codeof legitimacy rather than law.*

Esposto cited Abdurahman Wahid, thefirst democratically elected president of
Indonesia, ontherole of Shai®@in democracy and humen rights:

On contrast to many GundanentalistsQ [Wahid] rejects thenotion tha ISam

should form the basis for the nation-state@ political or legd system, which he

characterized as a Middle Eastern tradition, alien to Indonesia. Indonesians
should apply a modeate, tolerant brand of 1sam to thar daly livesin a society
where @ Mudim and anonMudim are the same@\ a state in which religion and
politics are separateE. Its cornerstones are free will and theright of al Mudims,
both laity and religiousscholars (ulema), to Qerpetud reinterpretationQ(ijtihad)
of the Qur@n and tradition of the Prophé in light of ever changing humen
situations@°
M. A. Mugtedar Khan, an assistant professor and director of Internaiond Studies
and char of the Department of Political Science at Adrian College, chdlenged El FadI3
ideas regarding Shari®, democracy and human rights. He criticized El Fadl® essay by
saying, CEi ngtead of conduding with a sketch of 1samic democracy, heimposes
Shari@h-based limitationson democracy.O And Khan goes on'to say that CGEE | FadI3
arguments suggest tha an Iamic democracy is essentialy a dictatorship of Mudim
juristsOand that Ondsting onthe centrality of afixed Shai@hisarecipefor
authoritarianism. ...In short, thecontent of law in an Islamic democracy should bea
democratic conduson emerging in ademocratic society.3°

Khan goes on to say: Qdeas such as the primacy of Shari®@h and God®
sovereigntyN which make states accountble to God aloneand free them from
accountbility to the peopleN undemine freedomand encourage authoritarian states and
totalitarian ulema. To establish an Iamic democracy, we mug first create afree sodety
in which all Mudims can debae wha conditutes Shari@h. Freedom comes first, and
only thefaith that is foundin freedom has any meaning &’

In his reply to Khan, El Fadl criticizes him asbeing too liberal, saying GEK ahn
bdieves that Shari®h should be either whatever Mudims wish it to beor subordinated to
everything else, induding common sense, logic, human experience, soda and political
aspirations and thewill of the majority.G®

%4 Ibid at pp 97, 98.

% Ibid at p 99.

%M. A. Mugtedar Khan, The Primacy of Political Philosophy, 1slam and the Challenge of Democracy, see
note 27, supra, a pp 63, 64.

3 Ibid at p 99. Jon Meacham cited Roger Williams as a proponent of the freedom of religion in early
America (Eb ecause it was the only way to reach the true God.O Meacham, American Gospel, Random
House, 2006, at pp 54,55. See also note 7, supra.

% Khaled Abou El Fadl, Reply, 1slam and the Challenge of Democracy, see note 27, supra, a pp 109, 122.
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Abdulahi Ahmed An-Na@m is a Professor of Law at Emory University, and a
liberal reformer like Kahnwho envisionsa secular samic state with a Shari@ tha
provides for the freedomof religion and an end to discriminaion agang women and
nonMudims. An-NaQdm rejects Shari@ as coercive law with aradical premise: GEt he
claim of aso-called Islamic state to coercively enforce Shari@ repudiates the
founddiond role of ISam in the sodalization of children and the sandtification of soda
ingitutionsand relationships &°

An-Naldm asserts that Shari@ cannotbe codified as state law since it congsts of
moral obligaionsof faith rather than of enforceable laws, and like El Fadl, hechdlenges
the mandaes of Shai@ as theinfallible law of God since thos mandaes have always
been interpreted by human agency.*® An-Na@m goes beyond arguing theimpracticability
of Shari@ as enforceable law and asserts that when ShariGuis enforced aslaw it isaform
of religiouscompulsion that violates the Qur@nic prohibition againg compulsionin
religion* Like Kahn, An-Naldm asserts tha Mudims, like other beievers, mug have
thefree will to accept or reject their faith for it to be valid, and this requires tha Shari®
beavoluntary moral codeof faith rather than an obligaory codeof lawN a standard of
legitimacy rather than law.*?

An-Nadm acknowledges tha fundanental humen rights are lackingin Shari®,
which tolerates apogasy and blaspheny laws as well as discrimination agang women
and non-Mudims, and he asserts that Shari@ properly undestood requires the
enforcement of human rights throughsecular law to achieve God®jugice®* To achieve

39 Abdullahi Ahmed An-Nadm, |slam and the Secular State: Negotiating the Future of Shari®, Harvard
University Press, Cambridge, Massachusetts, 2008, p 1.

O Ibid at pp 3, 10, 12-15, 26, 27.
“L Ibid at pp 2, 5; see also note 15, infia.

“2 Ibid at pp 3, 5, 14, 17, 28-30; on free will see note 7, supra. Traditional Islamic doctrine acknowledges
that Shari® provides both voluntary moral standards of legitimacy and compulsory legal obligations; ONot
only does the Shariah tell people what they must do and what they must not do, it also tells them what they
should do and what they should not do, and it tells them explicitly that many things are indifferent.O
Sachiko Murata and William Chittick, The Vision of Islam, First Edition, Paragon House, St. Paul, Minn,
1994, p 23. John Esposito has identified five different categories of ShariG mandates which CE are
ethically categorized as (1) obligatory; (2) recommended; (3) indifferent or permissible; (4) reprehensible
but not forbidden; and (5) forbidden.O Esposito then categorizes all Shari@ rules and rituals as either (§1)
duties to God (ritual observances)E and (2) duties to others (social transactions)E. O If thereis no
compulsion in religion (see note 15, supra) then it would seem that none of the duties to God would be
considered compulsory or obligatory and the rest would be considered voluntary moral standards of
legitimacy. See John Esposito, Islam: The Straight Path, Revised Third Edition, Oxford University Press,
New Y ork, 2005, pp 87, 88. Asto which acts are categorized as obligatory and forbidden under Shari®,
An-Na@m has pointed out that distinction was made by humans, not God. (See notes 37 and 40, supra)

3 Ibid at pp 6, 8, 13, 19-21, 24, 25, 38, 106-128.
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this end An-Nadm proposes a process of mediation throughaform of ijtihad enlightened
by civic reason and affirmed by Mudim consensus.*

An-Nadm@ rationde of Shari@ as amoral standad of legitimacy rather than of
law and its relationship to human rightsis based on the principle of reciprodty foundin
thegolden rule, andis similar to Saint Paul@ rationde of Mosaic Law beingfulfilled
throughtherevelationsof Jesus Paul wrote to the Romansthat God®law had been
fulfilled in the greatest commandment to love our neéghboss as ourselves.”® Tha isa
common word of faith for Jews, Christiansand Mudims alike, and it suppotts human
rights, beginning with the freedomof religion and speech, as a common rightfor all.

Frank Griffel is professor of ISamic Studies at Yae University. In his
introdudionto Islamic Law in the Contemporary Context he provides an overview of the
methodobgies of Shari®@ and notes its similaritiesto Mosaic law, explaining that it
indudes both legd and moral standadsand fundionsmuch like a conditution, or legd
template, for secular lawsin Mudim nations He acknowledged the problem of apodasy
citing a saying by Muhammad: QWhoever changes his religion, kill him! O But rather than
question the legitimacy of apogasy, Griffel explainsthat the crime of apogdasy was rarely
punished before the 20" century, and that since then Ilamists have erroneoudy
interpreted Shari@ as acodeof laws rather than acodeof |egitimacy.*®

Gudrun Kramer is professor of Idamic studies at the Free University of Berlin,
andin her essay onJustice in Modern Islamic Thought she emphasizes the spirit of
Isamic law as govening theinterpretation of Shari@ and identifies justice asits supreme
value Butunlike El Fadl her conacept of Islamic justice favors protecting the collective
interest of the state over individud rights. Kramer asserts that CGEj ugtice can beredized
by variousmeans aslongasthey do nat conflict with theimmutable elements of divine
lawQ butfindsflexibility since those immutable elements are GEha rdly ever defined.O
Kramer seems to lament the subordinate role of women to men unde Shai®, noting that
hudandshave arightto beat disobedient wives, but she does not advocate sexud
equdity. Ingead sherecommendslimiting harsh laws tha oppress women and non
Mudims by limiting them to thar specific andent context and thereby margindizing

“ Ibid at chapters 1, 3 and 7; on ijtihad, see note 9, supra. An-Na@®m@inclusion of civic reason (or reason
by analogy) and consensus along with the Qur@n and the Sunna (hadith) as sources of law for Shari@ s
consistent with traditional Islamic doctrine. See John Esposito, Islam: The Straight Path, Revised Third
Edition, Oxford University Press, New Y ork, 2005, pp78-84.

5 Asto reciprocity and the golden rule, see ibid at pp 24, 95. Asto Paul, he was aJewish lawyer (a
Pharisee) while An-Na@m is a Muslim lawyer. Thewritings of both reflect an understanding of the uneasy
relationship between religion and therule of law. While Paul never considered how democracy, human
rights and the secular rule of law were related to the supremacy of love over law, he understoodN from
first-hand experienceN just how oppressive religious law could be. See note 10, supra.

“ Frank Griffel, Introduction to |slamic Law in the Contemporary Context: Shari®, Edited by Abbas
Amanat and Frank Griffel, Stanford University Press, Stanford, California, 2007, p 13.
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them. Her traditiond views of how reason, freedom and justice relate to Shai@ are thus
in marked contrast to themore liberal views of El Fadle, Esposto, Khan and An-Na@®m.*’

Noah Feldman is a Professor of Law at New Y ork University School of Law, and
in his essay on Shari’a and Islamic Democracy in the Age of Al-Jazeera he profiles
Y usauf a-Qaradawi, aprominent Idamic jurist assodated with the Mudim Brotherhood
whoishighly influential in Egyptian politics. Qaradawi defies categorization. He has
condemned terrorism as aviolation of Iamic law, but at the same time endarsed suicide
borrbing in ccupied Palestinedand jihad againg the US occupaionin Irag. Qaradawi
isnotaslibea asEl Fadl, butneather ishearigid ISamist. Heisamodenist but nota
progressive. He advocates democracy, but only because it is not specifically prohibited
by Shai@. Hislimited democracy would elect leaders but not make laws, since for him
God isthesole legisator and Shari@ theimmutable law of God. Like Gudrun Kramer,
Qaradawi would limit human rights to the dictates of Shari@ and exempt them from
reform throughany democratic process.®®

Qaradawi isjus onevoicein Egypt A more progressive voiceN and perhgpsthe
mog influentiad N isthat of Shelk Ali Gomaa, theGrand Mufti of Egypt. But, as Michael
Gerson has noted, Shek Gomaa can hardly becalled aliberal. Hetold Gerson: Orhe
Egyptian people have chosen Islam to bethear general framework for governance. The
Qur®n and thetradition are wha we depend on. They were true 1,400years ago, they
aretruetoday, they will betruetomorrow.O Gomaainssts tha morality andits sources
are absolute, but his focusis on Gheintent of Shari@ to fogter dignity and other core
values,Oas well as Ga commitment to the public interest. O Gerson pointed out that
Gomaa has made a nurber of progressive rulingsthat recognize women@rights, restrict
corpora punishment and forbid terrorism.** As oneof the originaors of a common word,
Shdk Gomaa has said, Ot is apersond joy to be able to focusour exchangeon the aspect
tha is mog often ignored between us the prindple of asupremelove®° It isontha
princple of supreme lovetha human rights have their moral founddion.

Seyyed Hossein Nasr is a distinguished Mudim scholar with more traditiond
views than El Fadl, Esposto, Khan and An-Na@m, and a sponr of a common word. He
has noted that the conacept of Shai@ as God®@ Law differs from the Catholic perception
of canonical law aswell as the Christian perception of God® law, which are more

4" Gudrun Kramer, Justice in Modern Islamic Thought, |slamic Law in the Contemporary Context: Shari@,
Edited by Abbas Amanat and Frank Griffel, Stanford University Press, Stanford, California, 2007, pp 20-
37.

“8 Noah Feldman, Shari’a and Islamic Democracy in the Age of al-Jazeera, |Samic Law in the
Contemporary Context: Shari@®, Edited by Abbas Amanat and Frank Griffel, Stanford University Press,
Stanford, California, 2007, pp 104-119. Seealso, David Kirkpatrick, After Long Exile, Sunni Cleric Takes
Role in Egypt, New Y ork Times, February 18, 2011.

“9Michael Gerson, The Grand Mufti’s Mission, Washington Post, October 23, 2009.

OHE Shaykh Ali Goma®, A Common Word Between Us and You: Motives and Application, Muslim and
Christian Understanding: Theory and Application of A Common Word, Edited by Waleed El-Ansary and
David K. Linnan, Palgrave McMillan, New Y ork, 2010, p 18.
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spiritud and ethical than postive law. Nasr congders Shari@ closer to the Jewish idea of
halakhah than to Christian concepts of divinelaw. And asto human rights, Nasr asserts
tha Christiansand Mudims GEbe lieve in humen rights, but ones tha are combined with
human responsbility toward God, human sodety and the natural environment.O Like
Kramer and Qaradawi, Nasr subordinates individual rightsto traditiond conaepts of
responsbility and communitarian interests.™

Ibrahim Kalin is afaculty member at the Center for Mudim-Christian
undestanding at Georgetown University and the official spokesman for a common word.
In exploring Mudim and Christian responss to the Enlightenment within the context of a
common word, Kalin notes tha Orhe Enlightenment project took aim at what came to be
known as Ongitutiond religionGin Europe(i.e., the Catholic Church),0Oand Kalin goes
onto quot from an essay by PopeBenedict onthe merging of Greek thoughtand
Chrigtianity in Europeand ISam@ rejection of both. The Pope&3 essay was aso critical
of Isam and Shari@ for failing to separate faith and law, and asserted that ISam
maintained GEa more or less archac system of forms of life governed by civil and pend
lawEa legd system which fixes it ethrically and culturally and at the same time sets
limitsto rationdity at the point where the Christian synthesis sees the existence of the
sphae of reason O?

51 Seyyed Hossein Nasr, 4 Common Word Initiative: Theoria and Praxis, Muslim and Christian
Understanding: Theory and Application of A Common Word, Edited by Waleed El-Ansary and David K.
Linnan, Palgrave McMillan, New Y ork, 2010, p 25. In awidely used text on Islam, Nasr presented a
traditional view of Islam and Shari@. He defined Shari@ as Orhe Divine Law [which is] the ideal pattern
for the individual® life and the Law which binds the Muslim people into asingle community. El tis
therefore the guide of human action and encompasses every facet of human life.O(pp 85, 86) Nasr
acknowledged the similarity between Judaism and Islam and the contrast between those deontological
religions and the more teleological Christianity, in which CE the Divine will is expressed in terms of
universal teachingsEb ut not in concrete laws which would be stated in the New Testament.O(p 86) He
went on to say Orhe Semitic notion of law which is to be seen in revealed form in both Judaism and |slam
is the opposite of the prevalent Western concept of law. It is areligious notion of law, onein which law is
an integral aspect of religion.O(p 88) While Nasr affirmed the free will of man to accept or reject the
Graight pathOof 1slam he criticized revisionist views that would make Islam and Shari®@ compatible with
modern culture: OT'he creative processEi s not to remake the Law but to reform men and human society to
conform to the Law.O And characterized as an GanomalyET hose modern movements which seek to reform
the Divine Law rather than human society.O(pp 88, 89) Nasr observed that CE the modern mentaityE in
the West with its Christian background cannot conceive of an immutable Law which is the guide of human
societyE. O(p 89) Asfor interpreting Shari®, Nasr noted that Orhe gate of ijtihad has been closed in the
Sunni worldEw hereas in Shidlsm, the gate must of necessity be always open.O(p 98) As for democracy,
Nasr, like Qaradawi, asserted that On the Islamic view God is ultimately the only Legislator. Man has no
power to make laws outside the Shari®, he must obey the laws God sent for him.O(p 100) As for human
rights, Nasr supported those traditional patriarchal standards that deny equal rights to women by giving
husbands dominance over their wives, allowing polygamy and denying women the right to choose their
husbands. (pp 104-108) If Nasr@ ideals of 1slam and Shari@ are redities, it is difficult to imagine them
being reconciled with modern concepts of democracy, human rights and the secular rule of law. Sayyed
Hossein Nasr, |deals and Realities of Islam, New Revised Edition, ABC International Group, Inc., Chicago,
2000 (page references listed above).

52 | prahim Kalin, Islam, Christianity, the Enlightenment: A Common Word and Muslim-Christian
Relations, Muslim and Christian Understanding: Theory and Application of A Common Word, Edited by
Waleed El-Ansary and David K. Linnan, Palgrave McMillan, New York, NY, 2010, p 51.
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Mirodav Volf isa professor of theology at Y ae Divinity Schoolwho has argued
persuasively tha Allah is Arabic for the same God worshiped by Jews and Chrigtians In
his suppott of a common word, Volf saystha CEt he commandsof God (AKA Allah)
unite Mudims and Christian much more than they dividethem. Propely undestood,
God does not widen the chasm between Mudims and Christians as Benedict XV
suggested, but bridges it.O In accordance with a common word, Volf relates God®@love
with justice: GBod loves. Godisjus. God®loveencompasses God®jugice.3® Volf
cites Qur@nic verses that are aMudim version of the golden rule, and asserts Orhe
common word sums up the Mudim postion: Without love of neighborthereisnotrue
faith in God and norighteousess.3*

Asfor Idam andthefreedomof religion, Volf argues tha apogasy and
blasphamy laws unde Shari@ violate the prindple of loveand are aform of compulsion
in religion. He cites Augugine and An-Nadm onthe prindple tha faith is a matter of the
heart and cannotbe coerced, and cites Shaek Gomaa as suppoting theright of Mudimsto
changethair religion. Volf summarizes his postionwith two principles onfaith and law:
A.. All personsand communities have an equd right to practice ther faith (unless they
break widdy accepted moral law), privately and publicly, withou interference by the
state. 2. Every person has therightto leave his or her own faith and embrace another.3°

Nicholas Adamsis the Academic Director of the Cambridgelnter-Faith
Programme at the University of Cambridge Adams has explored the philosophical
founddion of human rights since the Enlightenment, beginning with Kant, who proposd
universal and invariant moral rules tha were secular, based on pureO(indudive) reason
and unrelated to self-interet, tradition, culture or religion. Hegd soughtto badance the
Kantian approach with moral rules based on aform of reason tha consdered socia and
historical factorsN tha is, traditiond and cultural norms. Adams notesthat Christian and
Mudim theologiansfavor the Hegdian over the Kantian approach to morality and law.

In looking at human rights, Adams contrasts the maximalist rules and reason of
the Enlightenment with minimalist rules and reason tha reflect the pluralism of cultural
noms, and hefavors thelatter for a Ghew secularOtha would definehumen rightsin
varying nomns tha reflect cultural and religiousdiversity. Tha would favor multiple
standadsof human rights that reflect cultural and religiousdiversity, but Adams implies
tha thelove of God and neéghborin a common word would insure that the different
expressionsof humen rights meet the requirements of justice in anew secular regime.™

3 Miroslav VVolf, A Christian Response, Harper One, New York, NY, 2011, p 21.

> Ibid at pp 156-159.

% Ibid at pp 231-234.

%6 Nicholas Adams, In Pursuit of a New Secular: Human Rights and A Common Word, Muslim and
Christian Understanding: Theory and Application of A Common Word, Edited by Waleed El-Ansary and
David K. Linnan, Palgrave McMillan, New York, NY, 2010, pp 175-186.
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Harkristuti Harkrisnowo is a Mudim lawyer, professor and Director General for
Human Rightsin thelndoneian Ministry of Jugice. She acknowledges theinfluence of
culture andreligion in shgping thelaw, and puts the issue of human rightsin practical
perspective, noting dichotomies between the West and East: An emphasis onindividud
rights with universalist (maximalist) application in the West versusthe more culturally
diverse (minimalist) and collective rights favored in the East. Asalawyer andnat a
theologian, Harkrisnowo emphasizes the need to distinguish enforceable legd rightsfrom
political aspirations Orhe difference may not seem great to some theologians butit is
important in practice to the extent legd claims are enforceable in this world, while moral
claims perhgpsonly in thenext.(3’

In determining whether Shai@is in accord with internaiond human rights
standads Harkrisnowo has first hand experience with theidand of Aceh, where local
provindal law based on Shari@ prind ples has been implemented, and sheis frugrated by
theinability to define Shari® Orheimmensely practical problem iswhose view of
Shari@thelaw should control. Infact, theelephant in theroomtha arguably motivates a
common word isthe cacophonyin Islam beween competing viewpoints of traditiondist,
modernist and fundamentalist 1sam.O Harkrisnowo notes tha there are many different
Idams or interpretationsof Iam in Indonesia, and sheleaves it to theologiansto resolve
conflicting viewpoints on Shari@ and ijtihad. It isalawyer® dilemmalleft to theologians
to resolve, with little hopeof finding conensus

CBome Indonesian Mudims are textudists who embrace the Qur@n very

narrowly, in amanne somewha reminiscent of those Christianswho bdievein a

literal interpretation of the Bible. EO thers bdieve Shari@ requires only an

ethical basis, which can be satisfied for some by an all-thingsconsdered
judgment, and for others by well-conddered secular law. Whomever( viewpoint
prevails makes area and practical difference for anyonetrying to implement the
rule of law in the Islamic world.33®

Despite the uncertainty of Shai@ dictates, in Indoneia humen rights are defined
in aconditutiond bill of rights. But thefreedons of religion and expressionin Indonesia
are fundamentally different than tho intheUS. Thereisnofreedomto bdievein any
religion or noreligion, butonly thefreedomto choose from amenu of religionsapproved
by thestate. Indonesiansare required to bdieve in oneGod, undastood as encompassing
both the Christian Trinity and Mudim Allah. Disputesinvolving blasphany and heresy
amongdifferent sects of Mudims arise because thelaw regulates religion. Itisamix of
politics, law andreligiontha is commonin the East butnotin the West.>®

Theabovesampling of Islamic scholars reveals a broad divergence of opinion on
the how Shari@ relates to democracy and humen rights, and it is too early to tell which
views will prevail in the emerging democracies of the Middle East and Africa.

ST Harkristuti Harkrisnowo, Multiculturalism in Indonesia: Human Rights in Practice, Mudlim and
Christian Understanding: Theory and Application of A Common Word, Edited by Waleed El-Ansary and
David K. Linnan, Palgrave McMillan, New York, NY, 2010, pp 189, 190.

%8 Ibid at p 191.

% Ibid at p 195.
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The Paradox of the Military in Its Relationship to Democracy and Human Rights

Thelibertarian and individudistic values of Western culture make it difficult for
Westerners to relate to the authoritarian and commund values of Eastern cultures; but
within every Western naionthere is auniqueculture tha shares some of the same
authoritarian and commund values of Eastern cultures.

Every Western naion has amilitary establishment that defendsits existence, its
democratic ingitutionsandits civil rights. But themilitary isatwo-edged sword. Itis
both thelast lineof defense againg the enemies of democracy and human rights and also
athreat to democracy and human rights by virtue of its overwhdming lethd power.

Therea paradoxisthat themilitary is an authoritarian regime within a
democratic and libertarian sodety. Themilitary requires comprehensve laws and
regulationsto ensure the goodorder and disciplineneeded for mission success. Its
members pledgeto protect and defend a Conditution tha defines democracy and civil
rights, butironically they have fewer liberties than thos of theciviliansthey protect.*

Thoughfew of them are Mudims, US military personnd have been better able to
relate to Iam and Shai@ than mog US civilians Tha is because ther missionsin Iraq
and Afghanistan have required an undestanding of the hodile cultural human terrain in
|slamic opeationd environments.®*

Pakistan and Egypt are examples of how the military can beathreat to democracy
and human rights since thereisnoreal civilian supremacy in those nationsto control
military power. In Pakistan thereis continuing conflict between the civilian government
and themilitary®® and in EgyptIslamist groupsare now demondrating againg a military
tha seems to be ddaying the establishment of a democratic civilian government.®®

% Generally, on the paradox of the military as an authoritarian regime in a democratic society, see Rudolph
C. Barnes, Jr., Military Legitimacy: Might and Right in the New Millennium, Frank Cass, London, 1996,
pp 2, 3, 105-107, 118-126.

51 On Shari® and human terrain, see Timothy K. Bedsole, Religion: The Missing Dimension in Mission
Planning, Special Warfare, November-December 2006, p 8. On religion as a strategic operational priority,
see Raymond Bingham, Bridging the Religious Divide, Parameters, Autumn, 2006, p 6. For an example of
how aUS Navy Chaplain supported his Afghan (mullah) counterparts in countering Taliban claims that
Islam prohibited Muslims from working with those of other religions who were helping them, see Brian
Mockenhaupt, Enlisting Allah, The Atlantic, September 2011, p 28. At ashura that the chaplain helped
organize in contested territory, one of the mullahs said: Q\Ve should take charge of our own land and
protect people oursalves. It isshameful that they had to send Marines to do what we should be doing
ourselves.O The article ended noting that the Navy chaplain GEw ho sat quietly through the discussion, had
perhaps shaped the battlefield as powerfully as any bullet fired or bomb dropped across Afghanistan that
day.O(p 30)

%2 The most recent crisis between the civilian government of Pakistan and its powerful army was
precipitated by an alleged request by President Asif Ali Zardari to the US to help prevent a military coup
after the US raid in Pakistan that killed Osama bin Laden.

Qardari® government has nominally been leading Pakistan since 2008. But real power remainsin the
hands of the military, which has ruled the South Asian nation for half of its 64-year existence and was livid
after the US operation against Osama bin Laden. Though both the army and the civilian government
receive billions of dollars in American assistance, the military views the US, and its support for Zardari@
unpopular administration, with deep distrust. OK aren Brulliard and Karen DeY oung, In Pakistan, a deep
civil-military divide, www.washingtonpost.com, November 19, 2011.
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Shari@ and Isamic Democracy asa Threat to Human Rights

In thelslamic world Shai@ s therule of law and defines humen rightsin the
Mudim state. Since the Arab Spring debaes between Mudim scholars have shifted from
Shari@ versusdemocracy to Shai@ maintaining religiouspurity in aMudim democracy,
even at the expense of those fundamental freedons of religion and expression.

In Turkey and Tunisia culturally conservative parties foundeal on Islamic

prindples are rejecting the name QglamistOto stake out what they see as amore

democratic and tolerant vision. E A backlash has ensued, aswell, as
traditiondists have flirted with timeworn Islamist idess like imposng interest-free
banking and obligatory religioustaxes and censoring irreligiousdiscourse. The
debates are degp enoughtha many in theregion believe tha the mos important
struggles may nolonge occur between Idamists and secularists, but rather among
the Idamists themselves, pitting the more puritanical agang themore liberal.

Qs democracy thevoice of the majority?Oasked Mohanmed Nadi, a 26-year-old

student at arecent Salafist protest in Cairo. ONe as |damists are the mgjority.

Why do they want to impose on ustheviews of the minorities N theliberals and

the secularists? Tha@all | want to know.&*

Tha question reflects the threat of 1Iamic democracy to human rights. In nations
where amajority of Mudims demand religiouspuiity, democracy can produce a tyranny
of themgjority tha denies thefreedom of religionand expression. This has been evident
in Egyptwhere there has been continued violence between Mudims and minority Coptic
®Christians TheVatican estimates that 100000 Copts have fled Egypt since Mubaak®
fall, andthe story is the same wherever democracy has trandormed Mudim politics.
(From Lebanonto North Africa, Christian endaves have been shrinking steadily since
decolonization. More than hdf of Irag®@ 1.5 million Christianshave fled the county
since the American invasion toppled Saddam Hussein.(3°

8 A rally of tens of thousands of Islamistsin Cairo® Tahrir Square on November 18, 2011, CEr epresented
the beginning of anew battle between Egypt® most powerful political forces, the military and the once-
outlawed Muslim Brotherhood, that leaves Egyptian liberals and | eftists anxious and divided on the
sidelines. EB ut the Brotherhood was not the only Islamist group present in forceEt housands of other
IslamistsN mostly ultraconservatives known as SalafisN were setting up tents and preparing to stay the
night. ES ome said they would welcome the civil liberties provisions in the declaration, if only they had
come from the public rather than the military. But others suggested that they wanted the next government
to have the freedom to impose more restrictive interpretations of Islamic law, or Shari@.0 David D.
Kirkpatrick, Egypt Islamists Demand the End of Military Rule, www.nytimes.com, November 18, 2011.

64 Anthony Shadid and David D. Kirkpatrick, Activists in Arab World Vie to Define Islamic State, New
York Times, September 27, 2011.

6565

% Ross Douthat, Democracy’s Collateral Damage, Washington Post, October 15, 2011. See aso, David D.
Kirkpatrick, Church Protests in Cairo Turn Deadly, New Y ork Times, October 9, 2011. David Ignatius,
Cairo’s Christians Worry About Egypt’s Next Chapter, Washington Post, November 8, 2011.
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Egyptis abdlwether for ISamic democracy intheMiddle East, and it seems
dangeoudy close to thedysundiond Pakistan modd of Mudim politics given the
econonic and political power of the Egyptian military and thelack of any mature
democratic inditutionsto baance that military power.®” In Pakistan large crowds have
rallied to suppot blaspheny laws that carry a mandaory desth sentence, and the
govenor of Punjab province, an outspoken critic of blasphany laws, was killed by his
own bodyguad to protest his oppostion to blasphemy. Pakistan® younglawyers suppot
both the assassin and the blasphemy laws that motivated his crime, and neither the
civilian government nor themilitary has acted to prosecute the assassin.®®

Can democracy and the freedom of religion and expression coexist unde Shari®
asarule of lawv? Turkey and Indonaia have a Shai@ tha is compatible with
democracy, human rights and the secular rule of law, butaless tolerant Shai@in Saudi
Arabia, Iran and Pakistan makes the coexistence of democracy and fundanental human
rights problematic.

Whaever forms of democracy andrule of law emergein Mudim naions they are
notlikely to resemble the Western modd. But if Mudim naionsembrace the spirit of a
common word of lovefor God and neighboras a guiding prindple of ijtihad, then the
crimes of apogasy and blasphamy can be eliminaed and Shari@ can provide equal
Jjustice under the law for allN women and nonMudims alike.

Shari@ asa Threat to Democracy and the Rule of Law in the United States

We have seen that Shari® can beathreat to democracy and humen rightsin
Mudim natiionswhen consdered an immutable rule of law. This makes Shari@ amajor
concern of USforeignpolicy. But some have raised thefear that Shai@is also athreat
to democracy and therule of law in theUS.

That fear has been raised by warningsfrom politiciansappealing to thereligious
righttha thereisadak coniracy of 1damists seekingto subvet US jurisprudence with
Shari@ Tha subvesionisthepremise of a2011study prepared by David Y erushdmi

67 On the incompatibility of the power of the Egyptian military with democracy, see Rudolph C. Barnes, Jr.,
Democracy and the Egyptian Military: Friends or Foes? www.militarylegitimacyreview.com, February 12,
2011.

% Salman Masood, Pakistanis Rally in Support of Blasphemy Law, New Y ork Times, December 31, 2010.
See also, Carlotta Gall, Pakistan Faces A Divide of Age on Muslim Law, New Y ork Times, Jauary 10,
2011; Fareed Zakaria, Can Pakistan Rid Itself of Religious Fanaticism?, Washington Post, January 10,
2011; Pakistan: A great deal of ruin in a nation—why Islam took a violent and intolerant turn in Pakistan
and where it might lead, The Economist, April, 2, 2011, pp 35-39. Doug Bandow of the Cato Institute has
put Pakistan at the top of the list of Muslim nations that persecute Jews, Christians and other minorities
(Pakistan, Saudi Arabia, Iran, Irag, and Egypt), quoting areport from the US Commission on International
Religious Freedom: QPakistan continues to be responsible for systematic, ongoing and egregious violations
of freedom of religion or belief.O The Commission pointed to the blasphemy laws as creating CE an
atmosphere of violent extremism and vigilantism.O Bandow noted that both the Commission and the US
State Department CEe mphasize the blasphemy laws as a particular problemOand that while CE the
majority of those prosecuted for blasphemy are MuslimE at least 35 Christians charged with blasphemy
have been murdered since 1986.0 Doug Bandow, Target Pakistan for Religious Persecution, Assyrian
International News Agency, posted July 5, 2011, www.aina.org/news.
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for The Center for Security Policy. It cites a nunber of state cases (induding onein SC)
that make reference to Islamic law and warns of
(Eor ganizationsand individuds within the US actively and openly advocating
for theestablishment of Shariah law in America, especialy for persond statusand
family law. A prominent oneisthe Assembly of Mudim Jurists of America
(AMJA) with more than 200members induding local Imams and Shariah
authorities across America, as well as Shariah authorities from other counties.
AMJA promotes the adheence to Shariah law when possiblein all legd and civic
activities by Mudim Americans andin some cases, by nonMudims.®°
The study makes a distinction between Shari®@ and other religiouslaws like
Jewish law and Catholic Canontha are routindy consdered in US state courts. |t
suggests that Shari@ is a seditiousthreat to theintegrity of US law based on
C(Ef undanental Shariah dodrinetha ISamic law mus rule supreme in any
jurisdictionwhere Mudimsreside Inthe case where Mudims are few, they are
permitted to comply as minimally necessary with the secular @aw of theland,Cout
according to authoritative and still quite extant Shariah law, Mudim adheentsto
thislegd dodrine may not accept secular or local laws as supeior to or even
equd to Shaiah@ dictates. This creates an explicit dodrineto introducee Shariah
law and replace US legd systems with Shariah for thelocal Mudim
popukbtion 3°
Based on thefear of such a seditiousplot to subvet US law to Shai@, the states
of Oklahoma, Tennessee and Arizonahave passed laws tha ban Shari®, and other states
are consdering similar legisation.”* But thereis noreason to fear Shari®@ or any other

% Shariah Law and American State Courts, An Assessment of State Appellate Court Cases, The Center For
Security Policy, 1901 Pennsylvania Avenue, Washington, DC, May 20, 2011, p 9. Andrea Elliott has
profiled David Y erushalmi, the Hasidic Jew and general counsel for the Center for Security Policy who
spearheaded this report and other anti-Shari@ efforts, including the drafting of a model act for states to
prohibit Shari@. According to Elliot, Y erushalmi@® research of Islam and Shari@ CEm ade clear that
militants had not @ervertedQi slamic law, but were following an authoritative doctrine that sought global
hegemonyN a mission, he says, that is shared by Muslims around the world.O In this monolithic and hostile
view of Islam and Shari®, Y erushalmi and his followers have succeeded in generating an unfounded fear
of Shari@ as athreat to Western legal systems, and a hot-button issue used by conservative politicians (see
note 51, infra). On one point, however, Y erushalmi and most Muslim authorities agree: They want people
to ask the question: What is Shari’a? See AndreaElliott, Behind an Anti-Shariah Push, New Y ork Times,
July 30, 2011.

 Ibid at p 14.

™ In November 2010 70.8 percent of the Oklahoma el ectorate voted to approve a (ave Our StateO
Amendment barring Gzourts from considering or using Shariah law.O Roger Cohen interviewed several
octogenarian Oklahomans who confirmed the vote was based on fear raised by the neoconservative Center
for Security Policy that described Shariah as Qhe pre-eminent totalitarian threat of our timeOand the shrill
call of politicians to pass the law as a (ore-emptive strikeOagainst the threat. See Roger Cohen, Shariah at
the Kumback Café, New Y ork Times, December 6, 2010; see also note 67, 48 supra and note 72, infra.
Before the vote in Oklahoma, Newt Gingrich had told the Values Voter Summit: ONe should have afederal
law that says sharialaw cannot be recognized by any court in the US.O And earlier, speaking to the
American Enterprise Institute, Gingrich likened the shari@ threat to a stealth campaign to impose Islam on
al of us. In one questionable 2009 case in New Jersey ajudge improperly considered Shari@uin finding
that a man did not have the intent to sexually assault his wife because his acts were Gzonsistent with his
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religiouslaw as athreat to theintegrity of US law.”® Infact, state courts have long
consdered Jewish law in their decisionsand Jewish rabbinical courts have been
adjudicating disputes between OrthodoxJews in the US for some time.”

practicesQ but that decision was overturned on appeal with the court stating that the man@ religious beliefs
did not exempt him from state law. See Eugene Robinson, Sharia as the New Red Menace? Washington
Post, September 21, 2010. Michael Gerson confirmed agrowing fear of Shari@ being generated by
conservative politicians and the study Shariah Law and American State Courts, An Assessment of State
Appellate Court Cases (see above), and then put the issue of Shari® and democracy in perspective. Gerson
acknowledged that the Taliban version of Shari@ would be a threat to a pluralistic democracy, but E Of
Shari@uisinterpreted as a set of transcendent principles of fairness and justice, applied in avariety of times,
places and governmental systems, it more closely resembles he Christian and Jewish idea of social justice.O
Gerson summarized the progressive view of Shari@ set forth above in notes 27-45, 49-59, supra. Michael
Gerson, Oklahoma’s Faith-Baiting Initiative, Washington Post, November 16, 2010. Gerson has also
quoted Newt Gingrich as saying: Shari@is amortal threat to the survival of freedom in the United States
and the world as we know it.O Gerson went on to note that if elected CEG ingrich would be the United
StatesCYirst elected anti-shariapresident. EA nd how would President Gingrich deal with predominantly
Muslim nations if the war against terrorism were transformed into a struggle against sharia? EW ouldn®
Islamic radicals welcome the civilizational struggle that Gingrich offers? No strategy would be more likely
to undermine the cause of the United States and the safety of its people.O Michael Gerson, The Problem
with Gingrich’s Simplistic Attack on Sharia, Washington Post, December 12, 2011. Scott Shane quotes
Newt Gingrich describing Shariah as a Gtealth jihadOand mortal threat to the US, comparing it to the threat
of Cold War communism: Cstealth jihadis use political, cultural, social, religious, intellectual tools; violent
jihadis use violence. But in fact they®e both engaged in jihad, and they®e both seeking to impose the same
end state, which is to replace Western civilization with aradical imposition of Shariah.O Shane cites others
who debunk the claim of Gingrich as political demagoguery, but acknowledge a debate within Islam over
therole of Shariah. Scott Shane, In Islamic Law, Gingrich Sees a Mortal Threat to US, New Y ork Times,
December 21, 2011.

At thelocd level there have been billsfiled in the South Carolina Senate (S.0444) and House (H.3490)

CE To prevent acourt or other enforcement authority from enforcing foreign law in this state from aforum
outside of the United StatesE O The bills provide, inter alia: (rhe General Assembly finds it necessary to
protect the citizens of the State from the application of foreign lawE that will result in the violation of a
constitutionally guaranteed right including, but not limited to, the right to due process, freedom of religion,
freedom of speech, freedom of the press, or any right of privacy or marriage as specifically delineated in
the constitution of this State or of the United States.O

"2 Eliyah Stern has noted that more than a dozen states are considering outlawing Shari@ law, and has taken
David Y erushalmi and other fear-mongers to task over their assertions that Shari@ s athreat to US
jurisprudence: Orhat is exactly wrong. The crusade against Shariah undermines American democracy,
ignores our country@® successful history of religious tolerance and assimilation, and creates a dangerous s
divide between America and its fastest growing religious minority.O Citing historic examples of Jewish
law being condemned for similar reasons and its negative effect, Stern noted that American Muslims are
not like Muslim extremists overseas and Q.are natural candidates for assimilation.EG iven time, American
Muslims, like all other religious minorities before them, will adjust their legal and theological traditions, if
necessary, to accord with American values.O Stern, Don 't Fear Islamic Law in America, New Y ork Times,
September 2, 2011.

"3 Orthodox Jews have been utilizing Jewish courtsin the US for sometime. In Maryland, Aharon
Friedman was assailed by the Jewish press and public demonstrations for failing to give his wife, Tamar
Epstein, a Jewish decree of divorce known as ager. He and Epstein had already been divorced in civil
courts, CEb ut they are still married according to Jewish law. And without a get neither he nor Ms. Epstein
can remarry within the faith. She is considered an agunah, or chained woman.O Controversy between
rabbinical courts and civil law over the case continues. Mark Oppenheimer, Religious Divorce Dispute
Leads to Secular Protest, New Y ork Times, January 2, 2011. David Y erushami, a Jewish lawyer and
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There has a'so been debae in Great Britain over whether Iamic law can fundion
there withoutundemining therule of secular law. In February 2008Dr. Rowan
Williams, the Archbishop of Canterbury, created a stir in Parliament when he suggested
the QunavoidabilityOof having supplementary jurisdictionsof Shai@ within the British
legd system. Even thoughDr. Williams advocated that Shari@ would only supplement
and not replace British law and only be utilized when all parties consented, much like
Jewish law, his comments caused an outcry from many quarters, reflecting awidespread
public fear of Shari®, much liketha in America

Despite continuing controversy and fear-mongeing, thereis no credible evidence
tha Shai®@ has contaminated, subveted or in any way threatened the secular rule of law
in any Western jurisdiction. Unless and until democratically elected law-makersin the
West choos to replace secular law with the Shari@N and that eventudity seems highly
unlikelyN there is no reason to be conaerned.

Conclusion

Religion and therule of law have alongand incestuousre ationship. The
Enlightenment opened Western religionsto demoaracy, human rights and a secular rule
of law, butit had little effect in the East where Shai@ continues to make apostasy and
blasphemy crimes and to deny women and non-Mudims ther basic human rights.

Thefuture of ISam will bedecided by competing interpretationsof Shai@. Strict
|slamists congder Shari® an immutable rule of law, while more progressive Mudim
scholars congder Shari@ a collection of divinemoral prindples of legitimacy. The
progressive view of God®law as voluntary moral standads of legitimacy rather than
enforceable law is compatible with democracy, human rights and a secular rule of law;
and, as demondrated by Dr. Martin Luther King, people of faith can assert the moral
supremacy of God®@law over secular law throughpeaceful civil disobedience.

When Shari@is conddered a codeof legitimacy rather than of coercive law and
interpreted according to a common word of lovefor God and neghbor, the altruistic ideal
of lovefoders respongble individud freedom, the protection of human rights and equd
judicefor al unde thelawN for women and nonMudims alike. On theother hand,
when Shai@is consdered an immutable codeof coercive law it denies thefreedomns of
religion and expression and the equd rights of women and nonrMudims. Evenina
Mudim democracy, Shari@ can produce atyranny of themajority tha denies these
fundamental human rights.

Shai@is notathreat to therule of law in Western demoaracies, butit will shgpe
therule of law in those Mudim naionsin the Middle East and Africa. Itisclear tha
libertarian democracy is nat a panaceafor al Mudims and tha Ilamic variationsof

authority on Jewish law or Halakha and the author of the study Shariah Law and American State Courts,
An Assessment of State Appellate Court Cases (see notes 47, 49 and 67, supra), has argued in that study
and elsewhere that ShariCis essentially different than Halakhain that Muslim jurists and courts seek to
replace secular law with Shari@ while Jewish (rabinnical) courts merely augment secular civil courts and
do not threaten them. See David Y erushalmi, Is Shariah the Same as Jewish Law?, www.bigpeace.com,
posted September 18, 2010. But as noted by Seyyed Nasr (see note 51, supra) there are more similarities
than differences between Shari® and Hal akha as comprehensive and unyielding norms of behavior for
Muslims and Jews.
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democracy that derive ther rules of law from Shai@will likely to emergein the Middle
East and Africa

Promoting democracy, human rights and therule of law have longbeen essential
elements of USforeign policy. But democracy withouthuman rights can produe a
tyranny more oppressive than tha of an autharitarian regime, as can arule of immutable
divinelaw tha denies thefundamental freedoms so essentia to human rights. Only a
democracy with arule of law tha protects the freedons of religion, expression and
assembly and the equd rights of women and non-Mudims unde thelaw can produc true
peace throughjudice.
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SHARI’A AND HUMAN RIGHTS UNDER U.S. AND INTERNATIONAL LAW:
CULTURAL AND LEGAL INFLUENCES AND IMPEDIMENTS
70 CULTIVATING AND ADVANCING PEACE ©
by
Kevin HughGovern*

Abstract

There are a multitude of cultural and legd influences tha assst B and
impediments tha resist B the cultivation of peace and human rights in Idamic states.
First, there is no onesingle Odamic attitudeOtowards the legitimacy of internationd law
and interndiond agreements among the naions which have adoped Idam as thar
official state religion, those which have adopied Isamic law (Shari’a)™ as ther legd
system, or thos tha have Mudims as the magority or sizeable minority of ther
popuktions Second the United Nation's Universal Declaration of Human Rights
(UDHR) is perceived by some in Idamic nations as failing to take into account the
cultural and religious context of nonWestern, Idamic naions Findly, where there is
appaent or perceived differences in approaches to advandng peace and human rights,
there is a fundamental requirement to undestand what practices and policies in Shari’a
are of tribd or ethnic origin and culturally significant but not Iamic, wha is Idam and
incapable of change and which practices or policies are theoretical or aspirationd but not
enforced or enforceable.

This article will examine B both from a Western and nonWestern perspective b
the aforementioned cultural and legd influences and impediments. Part One consdea's
the current context of war and peace in Idamic states, recouning the turbulence in large
pat inheent within mog states and regionsinfluenced by ISslam. To undestand why
these condiions exist, and how they might change for the better or worse, Part Two
examines how words and deeds matter unde both Idamic law as well as bindng
obligaionsunde Internaiond law. Congstent with tha study of word and deed, there
are contemporary and eternd ethical and legd covenants tha rate commentary in Part
Three, and how regiond and internationd alliances and treaties undea Idamic law affect
peace and human rights. Part Four addsan additiond layer of historical perspective of
past being prologueregarding tribd influences, non-legd traditions as well as laws and

*Kevin H. Govern, JD., LL.M., is an Associate Professor of Law at the Ave Maria Schod
of Law and an Indructor of Legal Studies a the California University of Penng/lvania. He
has a0 served as an Assistant Professor of Law at the United States Military Academy.
Any erors or omissions are soldy the responsbility of the author. This paper tha is
pendng pulication may nat be republished without the express permisson of the author,
who reserves al rights over its use. Please contact the authar for a complete copy and/or

citationto theﬁLinshed version




treaties which may affect the advancement of peace and human rights. Findly, in Part
Five, the so-called Orwitter Revolutiong) of 2010-2011 posts how soda media and
electronic disseminaion of knowledge have been indispensable to the (re)establishment
of peace, human rights, and political legitimacy in an ever-growing nunmber of Islamic
states. It is my hopetha this five-part survey will aid readers to more deeply appreciate
the matters discussed on the promotion of peace and waging of war, and the means of
preserving and promoting theintegrity and dignity of all human beings, Mudim and non
Mudim alike.
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L egitimacy, Legal Pluralism and Sharia
David Linnan © 2011. All rightsreserved.
University of South Carolina School of Law

l. DEFINITIONS AND PROBLEM

Q.ega PluraismO isafamiliar concept for US military lawyers stationed in places
like Afghanistan, or specialized practitionerslike Indian tribd lawyers (worrying abou
current issues such as the Cherokee freedmen controversy). Legal pluraismisless
familiar to ordinary American lawyersin domestic practice (for background see Q_egal
Pluralism-- A Primer, Legal Frontiers, McGill International Law Blog, June 17, 2010
(N. Choudury), available at http://www.legalfrontiers.ca/2010/06/legal -pluralism-a-
primer/, but can be easily understood by andogy (ingead of law separated by
geography or enumerated powers as under federalism, it is separated by religious or
ethnic groups/tribes). Legal sociologists tend to define legal pluralism in oppaosition to
Qegal centralismO(entailing Gequd protectionOprinciples for ordinary lawyers), which
assumes asingle, unified legal system in which al persons are subject to the same
national legal rules, but conflicts of laws undecuts tha even domestically.

Formal definitions of legal pluralism focus on the idea of different legal systems co-
existing. Thisis sometimes also extended to different GralueOsystems, reflecting
arguments about GusomOversus customary Qaw,Oand the possibility of voluntary
arrangements on the example of arbitration proceedings covering commercial, divorce
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and child custody matters under religious law-- for example, Jewish law in the US as
with the Beth Din courts for orthodox jews, see http://www.bethdin.org/, or sharialaw
in family law arbitrations asin the UK or Canada (andogous to Govenant marriageQin
US law). But the ordinary problem in the eyes of a military lawyer remainsa country
deployment issue in places like Africaor Southeast Asawhere 2-3 legal systems co-
exist, typically secular naiond law, religious law (e.g., sharialaw), and customary law
(typically specific to tribes or ethnic groups, sometimes but not always recognizably
digtinct from religious law).

On atechnical level, as matter of colonial legal heritage, oftentimes legal pluralism
addresses 2-3 distinct areas of law. Formally, Gonflicts of lawQOapplication rules are
different from the Qegd centralismOideas about constitutiondism that Westerners
assume. Classic areas of coverage are family law and inheritance, since membership
in the religious or ethnic communitiesis often linked in practical termsto ideas about
marriage and property, paticularly in agricultural societies. Technical origins
typically liein history, since colonial powersQlegidation often specified that
customary law would apply to indigenous peoples (natives), and Gnetropalitan
countryOor European law would apply to colonial personnd and/or in commercial
relations. However, now the patern is expanding also into areas like sharia banking
and capital markets supported by investment pods as in the Midd e East (typically
andogous to social conscience investing pursued by US religious groups, but induding
the novelty of shariareview boadsand annual audts for compliance with sharia
principles). There arelocal legitimacy problems oftentimesin developing country
rural areas for secular national law versusloca customary law (namely what the locals
actudly bdieve in, the problem of law on the bodks versusin practice). These are
matched often by GonsistencyOclauses in many developing nation nationd
constitutions (stating that national law shdl be compatible with customary law or
sharia, leaving open the question of who defines/interprets them).

. BEHAVIOR VERSUS BELIEF

The typical moden tensionin legal pluralism involves outsiders, whether foreign
civilians doing legal development (democracy and governance) work, or military
lawyers present with troops trying to make sense of local legal systemsfor operationd
reasons. Legitimacy works differently if you are focused on legal development in a
relatively peaceful situation, versusbeng involved in counterinsurgency work.
However, the underlying problem is the same, whether the truelocals (meaning at the
village level, rather than in the capital city) accept whatever views of QawQoutsi ders
espouwse. Thetypica problem involves arguments about human rights or gender
equdity fromthe Western viewpaint, and chdlenges to social forms and bdiefsfrom
the local

perspective. Themissing piece of the puzzle is often a misunderstanding concerning
even wha are the legd sources in question when viewed from the foreign courtry@
capital city, or through atypical democracy and governance lens. The problematic
realization that you are Gho longer in KansasOcomes when you confront affected parties
overseas choosing to be governed by law presenting choices we might not like
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personaly. The question iswhy, and the problem arguably reflects issues of
legitimacy.

From Qntroduction to legal Development and Change,Oin Legitimacy, Legal
Development & Change: Law and Modernization Reconsidered, David Linnan
ed. (Ashgate in press):

CBhari@h, customary law and secular national law@ interplayin the world® most
populous Islamic country

[O]ur book shifts the focus from religious versus social views at a higher
theoretical level to the question of how legal development works on the ground in
modern Southeast Asia as non-Western environment. We focus the inquiry on
Indonesia as the world’s most populous Muslim developing country with circa 240
million inhabitants, of which approximately 89% are Muslims, even though
Indonesia is not a sectarian or Islamic state in technical terms. Indonesia itself'is a
legally pluralistic environment, importantly recognizing for our purposes
traditional ethnic or tribally-based customary law (adat), Islamic (shari’ah) and
secular national law. To that extent it is a veritable laboratory for questions of
legitimacy and legal development in the non-Western setting.

To provide the necessary depth of understanding of Indonesia’s complex law and
society, [these] three chapters are intended to be read cumulatively. Robin Bush’s
chapter provides a historical framework for the political and legal interplay
between Islamic forces and Indonesian nationalism at the constitutional level
reaching back to the colonial period. Julia Suryakusuma’s chapter is written from
the modern female Muslim social commentator’s viewpoint, addressing issues of
conservative Muslim religious groups’ voice, religious influence on women's place
in society in the wake of Indonesia’s veritable democratic explosion since 1998, and
controversial anti-pornography legislation with differing significance for different
social groups. Suryakusuma speaks implicitly from the position of “modern”
Indonesia, meaning here Jakarta as major urban area comparable in size and
sophistication to a New York or Tokyo. Erman Rajagukguk’s chapter is a legal
ethnographic work addressing the interplay between adat, shari’ah, and secular
national law in women’s inheritance matters among the Sasak ethnic group on
Lombok Island, a more traditional rural society (although now exposed to tourism,
since Islamic Lombok lies close by Hindu Bali with comparable beaches).

Robin Bush addresses Islam and constitutionalism in Indonesia. Nationalist and
religious elements have coexisted in Indonesian politics under varying degrees of
tension since late colonial times. To avoid threatened secession by the Christian
majority islands of Eastern Indonesia, something of a grand bargain was struck at
independence under which religion was recognized as important constitutionally,
but Islam as such was specifically not given any special or superior status. For the
next 50+ years much of Indonesia’s Islamic religious and political leadership
periodically tried to revisit and reverse this grand bargain in the name of
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recognizing some kind of special status or treatment for Indonesia’s Muslim
majority.

Tracing electoral results over time, however, a majority of Indonesian Muslims
have aligned themselves with nationalist rather than Islamic parties (and at this
point it would appear that fewer than one in three Indonesian Muslims votes for
Islamic parties). Thus, a majority of the population has seemingly embraced a
pluralist, nationalist identity, but that does not entail any embrace of secularism as
such. There are geographic exceptions such as the introduction in Aceh of kanun
or local Islamic law as part of the 2005 resolution of Aceh’s long running
insurgency. However, a relatively high proportion of the Indonesian population
has “voted with their feet” by implicitly rejecting Islamic political party proposals
in recent electoral campaigns for the general introduction of shari’ah law (in
voting for nationalist parties, a majority of whose members may be Muslims, but
who would reject such changes as a threat to national unity). But the very act of
periodically revisiting the appropriate role of Islam within Indonesia’s political and
legal system speaks to the complexity of Indonesian attitudes towards religion and
its proper place within their society. There seems currently strong political will for
increased public expression of Islam, and for the increased integration of “Islamic
values” into the political system. This on-going process of integrating Islamic
values seems a prime example of the chicken or egg question in non-Western legal
development.

Julia Suryakusuma addresses current legal developments and Indonesian politics
as they affect women in particular. Her focus is on the controversial recent
enactment of Indonesia’s Anti-Pornography Law No. 44 of 2008, which was
strongly supported by conservative Islamic groups and politicians, but drew
equally strong opposition from women’s advocacy, progressive and non-Muslim
groups generally. How could women’s groups in particular oppose any
measures against pornography?

A comparison is drawn between the role of the Christian and Muslim right wings in
American and Indonesian politics, creating moral panics under which religious
groups embrace a conservative social agenda, to the general detriment of women.
The definition of pornography is broad enough to regulate women’s dress and
behavior, which is viewed as problematic. The political fight casts those who speak
against the law as being in favor of pornography, while in the face of general non-
enforcement it would appear that the law’s stance is more symbolic than real. This
is regarded as evidence of “Arabization” of Indonesian Islam, understood as
encroachment of Middle Eastern (typically Salafist) views that differ from
traditional Islam within Indonesia, and the use of religion for political purposes.
The question is whether this represents an effort at non-Western modernization
(insofar as it represents an attempt to change social norms, and in Suryakusuma’s
view is undertaken by a small number of activists).
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At the political level, the democratic flowering which followed the 1998 end of
authoritarian government freed not only the progressives, but also resuscitated
traditional leadership on the local level of society, including socially conservative
Islamicists. Julia Suryakusuma sees the social debate growing in complexity and
extending over time, paralleling the sentiment expressed by Robin Bush of
increasing integration of Islamic views into the political system. The question
within Indonesian Islam, however, is whose Islamic views?

Erman Rajagukguk approaches the problem of legal change in women’s
inheritance rights among Lombok’s Sasak ethnic group as a legal ethnographic
problem tracing the overlap of adat, shari’ah, and secular national law. He has the
eye of someone who has been responsible for legal development within the
executive branch of the Indonesian government, and as the responsible (Muslim)
lawyer within government considered the technical details surrounding
introduction of kanun or local Islamic law consistent with international human
rights law pursuant to the 2005 Helsinki MOU ending the Acehnese insurgency.
For his chapter, however, he travelled as academic the rural back roads of
Lombok, interviewing ordinary people about the resolution of inheritance disputes
(also often outside the court system), reading local court decisions, and talking with
elders about changes in the customary law community. He captures women'’s
inheritance as demonstrating the process of legal change, documenting evolution
towards a plurality of legal resolutions among which individuals may choose
presumably based upon legitimacy concerns.

Lombok’s Muslim Sasak ethnic community divides into three groups in inheritance
matters. The first represents a continuation of the traditional Sasak patriarchal
customary law rule under which women are ineligible to receive any inheritance in
the form of real property or similar core family goods. This group has been
reduced to small numbers, but traditional adat can retain its authoritative status
within rural villages where inheritance matters never go to court (and challenging
the traditional rules amounts to electing out of the customary law community,
which may go so far as to exclude in and out-marriage). The second community
group represents those Muslims who accept the Islamic legal principle that a
daughter should receive half the inheritance portion of her brother. Government
religious courts in Lombok always firmly adhere to that principle, which is
sometimes implemented also under an alternative dispute resolution (ADR)
approach when inheritance complaints are brought to respected local Islamic
scholars as mediators in lieu of going to court. The third community group
represents that part of the Muslim Sasak community willing to bring their
inheritance disputes to the secular district courts, where social change has been
recognized to the extent that both the traditional customary law resolution of no
inheritance by women, and the traditional Islamic law resolution of half
inheritance shares for women, are rejected in favor of equal inheritance by women
on the basis of equal protection principles in modern Indonesian law and society.
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There are two notable aspects to this tripartite resolution given our focus on
legitimacy. The first is that, despite having appellate (cassation) jurisdiction over
both the religious and secular district courts, the Indonesian Supreme Court has
been willing to postulate changes in women’s status only in reviewing decisions
from the (secular) district courts technically applying adat or national law. It has
never exercised its review power to change distributions determined in the religious
courts. Thus, the Supreme Court seems very cautious if confronted with traditional
Islamic law argued in terms of Qur anic text and haddiths. The second is the
implicit question of why and how a potential claimant chooses between the district
and religious courts (or chooses ADR also via leadership of the customary law
community versus Islamic scholars), which coexist in Lombok’s relatively
traditional, rural or small town devout Muslim communities.

In ordinary economic terms, it seemingly would make no sense for Sasak women in
Lombok to accept less than a full inheritance share (so the assumption is that they
should always choose the secular district court as dispute resolution venue in the
classic ROL sense). However, living in Lombok, recognized within Indonesia as a
relatively devout Islamic region, and living within the Sasak ethnic group with its
own customary law, it would appear that many if not most women seek greater
legitimacy in challenging the traditional “no female inheritance” Sasak customary
law rule under the tenants of Islamic law, where they have the benefit of the
“female half inheritance share” rule. The perception that Islamic law enjoys
special social legitimacy is reinforced by the idea that not only many women elect
to resolve the disputes under religious law in choosing the religious court or
Islamic scholars for ADR purposes, but the Indonesian Supreme Court implicitly
has chosen to “modernize” customary or secular national law, but seemingly
hesitates to do the same when faced with Islamic law.

In terms of our chicken or egg question, in the context of Lombok’s mostly traditional
society, it would appear that social beliefs must change, as under Islam versus
presumably pre-Islamic customary law, before merely changing law changes
behavior. But the most striking aspect may be that social legitimacy affects individual
decisions, since in a pluralistic legal setting the individuals implicitly choose their
own rules in choosing to pursue dispute resolution through different venues applying
the differing legal resolutions. ... Those looking at cultural or institutional
explanations of behavior presumably note that the “mental map” in legitimacy
involves choice among multiple, sometimes conflicting legal sources, which

infers that there is arguably more than one appropriate choice in legitimacy terms,
since the women in question choose their own outcomes based upon their venue
choices.”

Of course, the hidden question is whether the women choose ther outcomes in
Lombok based on afull acceptance of the bdief behind the religious or customary law
rule, versussimply conforming ther behavior to local social expectations lest they be
considered @yold diggersOin seeking more than their recognized share of an
inheritance. Meanwhile, outsiders typically assume that the best strategy is smply to
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assert whaever thar view is of human rights or gender equity in a modern centralized
legal system withou regard to local perceptions of legitimacy at the rural village level.
The practical problem is actudly one of the chicken or the egg, that local social ideas
about legitimacy have to change before changing formal law really has any effect (so
better to expend resources on measures like educating women or training them in trades
on the local level to improve ther economic pasition, which will lead to social changes
in the long run, a which point legal changesin either national law, or development of
customary law, can follow in the context of legal pluralism).

Claimsto legitimacy seem to be the problem here, no less than argumentsin the US
pro and con concerning gay marriage, so be aware what the locals may think whenever
someone tries to dictate to them thar socia beliefsin trying to suppress legal pluralism
in favor of Westernized, secular nationd law (with the current analogous Idamic social
argument being about the abalition of polygamy recognized in the Qur@n as ameans to
advance women; it generates similarly heated discussions within Islamic societies to
US discussions of legalizing gay marriage). The obvious risk in taking on someone
else@® social viewsis a serious backlash at the local level (remember the DOD@& fears
of the likely threat to deployed troops of that Florida pastor burning Qur@ns?). And as
a strategic matter, visible foreign support for one side within the local heated socia
argument as often as not is counterproductive, because it leads to claims the party
enjoying foreign suppoart, typically an NGO, has been (ought.O Judging by the
Indonesian example (Lombok), even aff ected women seemingly embrace Iamic law
rather than formally more favorable secular national law, when they chdlenge the
traditional Sasak customary law rule tha women cannat inherit core family property
like real property (and behind this lies awhale further thicket of family law rules
concerning marriage). So be aware of the legal pluralism context and concerns about
legitimacy, which is more than a simple argument about cultural sensitivity from the
lawyer@ viewpaint.

[1. LEGAL PLURALISM AND THE LOCAL CONFLICTS
OVERLAY

Without getting into technical arguments about the character and differing
interpretations of sharialaw visible aso in the Indonesian example (because distinctions
among modernist, traditiondist and Salafist Islam involve technical niceties and avery
hot debate within the Islamic world, and there are complex linkages into public law as
visible in the Indonesian example), does the above tell us anything concerning also the
recent movement at the level of US state legidatures concerning (anningOsharia law
(for example, H.3490, http://www.scstatehouse.gov/cgi-bin/web _bh10.exe, and S.0444,
see http://www.scstatehouse.gov/cgi-
bin/web_bh10.exe?bill1=444& session=119& summary=T, in the SC Legidature)?
Concerning background of the US controversy, see A. Elliott, Or'he Man Behind the
Anti- Shariah Movement,ONew Y ork Times, July 30, 2011, available at
http://www.nytimes.com/2011/07/31/us/31shariah.html ?pagewanted=all, but thereisa
broader prindple at stake also in terms of worries about foreign law generally impinging
upon first amendment and similar concerns (compare the libel tourism controversy in
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which federa and state legidation like the SPEECH Act have been enacted recently to
prohibit the enforcement of libd judgments from jurisdictions like Great Britain typically
againg US-based critics, see QJS Libel Tourism Protection Act Signed into Law, British
Activists See Call for Reform,Qavailable at
http://www.stinkyjournalism.org/editordetail.phpd=840).

| would judge the movement to hanOsharia as more an argument about
legitimacy than legal effect, andogousto splitting legisiative hars over Qjay marriageO
versus @ivil unions.O | think the legitimacy problem lies in expressing dissatisfaction
with someone else3 law, which raises its own complications.

Presumably, US standard Gpublic pdlicy of the forumOexceptions or Gignificant
interestOandysis applicable under conflicts of law principles reach far enough to
exclude egregious effects under foreign law if you consider comity in enforcing
foreign judgments, recognizing foreign divorces, etc. Constitutionally speaking, trying
to ban any source of law based solely upon formal religious identification would be
suspicious, while diluting the open identification while replacing it with claims about
general denia of due process under foreign law are, charitably, an open-ended
invitation to litigation (which seems an unusud position in an atmosphee where
current legidative focus is more on minimizing litigation under tort reform efforts,
etc.). Fromthe commercial lawyer@ viewpaint, those who would avoid the
congtitutiond challenge in trying to undercut foreign law generaly go too far (because
under the law of unintended consequences, they may in the end undercut the
enforceability of ordinary commercia contracts with abasisin foreign law concerning
things like property ownership or the financial sector, which would be undesirablein a
state wishing to participae in foreign commerce and investment). From the family law
point of view, problems like competing child custody claimsin divorce could be
addressed from the perspective of (best interests of the childOunde existing
legidation.

Arguably, all problems can be resolved in treating such cases unde existing law,
via conflicts of laws, or public pdlicy of the forum approaches, avoiding a host of
difficultiesin trying to enact legidation expressing dissatisfaction about someone
else@® law. Legitimacy iswell enough served in ajudge aready making adecisonin
the comity or conflicts of law context whether any individud matter entails puldic
policy concerns | would suggest reliance on the judiciary® common sense to catch a
potentia infrequent problem would be the better and more realistic approach, rather
than enacting legidation patentially creating more problems than it solves.
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Cultural Context, Religion and Shari@
in Relationto Military Rule of L aw Oper ations

David Stott Gordor®
1. Introduction and Background

a. Forthelast ten years, the US military has been engaged in conduding opeations
in Afghanistan and Irag to bring stability to thoge counties, in pat by Gtrengthening the
rule of law.O This paper will examinetheissues of culture, ethnic divisions and religion
encountered by US military pasonné tasked to strengthen the rule of law.*** As these
counties are amog exclusvely Mudim, any congderation of these issues mug take into
accountldamic law, or Shari’a.

b. In genegd, indability in these countries is the result of conflict between differing
groupswhich is frequently violent and destructive. These conflicts are generaly based in
religious cultural and ethnic differences. In both these conflicts, the US military has
been tasked to reduce the violence and enhance the stability of thegovenment of thehog
nation; not surprisingly, the US military, with its different culture and view of religion,
has become an additiond participantin theconflict.

c. Thesystems of laws, courts, informal adjudication mechanisms, law enforcement,
corrections and the govenmental structures tha suppot themN what in this paper are
referred to as Qule of law systemsON are the primary methods by which a sodety
confronts and resolves conflicts without resorting to self-hdp and violence; thus the US
military and othe internaiond interveners can increase stability by strengthing and
improving thehog nation@rule of law systems.

d. Inal counties, theinterrelationship between culture, ethnic divisions andreligion
mug be consdaed before addressing rule of law and rule of law systems. In
predominately Mudim counties, such as Afghanistan and Iraq, onecritical consderation
is the influence and impact of Islamic lawN Shari’aN on the culture and legd noms of
thesodety.

2. What isRule of Law?

149 Member of the bars of North Carolinaand Georgia. Colonel (Retired) US Army Judge Advocate General 3
Corps. Principal Subject Matter ExpertN Rule of Law, General Dynamics Information Technology. The
opinions expressed herein are the author@, and are not the official positions of the Department of Defense or
of General Dynamics Information Technology.

1 Much of the material in this paper is discussed in greater detail in a recent publication by the US Joint
Forces Command entitled the Handbook of Military Support to Rule of Law and Security Sector Reform.
This handbook is designed to assist military planners understand the rule of law environment and how the
actions of the US military can favorably influence the host nation@ rule of law systems. The Handbook is
available for public access at http.//www.dtic.mil/doctrine/doctrine/jwfc/ruleoflaw _hbk.pdf.
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a  (Rule of lawQis frequently declared to be a very important strategic god of the
United States. The term Qule of lawQOis found in major official strategy doauments,
induding the National Security Strategy 2010, the National Military Strategy 2011,
Nationd Security Presidential Directive (NSPD)-44*? and DOD Ingruction 300005.
However, none of these doauments define Qule of law.O There are numerous and
occasiondly conflicting, definitions used by the US govenment and the internaiond
community. The mog frequently used definition in the US govenment is one stated by
the UN.

United Nations Definition of the Rule of La

Therule of law refersto a prindple of govenance in which al persons inditutionsand
entities, public and private, induding the State itself, are accountble to laws tha are
publicly promulgaed, equdly enforced, and indgoendently adjudicated, and which are
congstent with internaiond human rights noms and standads It requires, as well,
measures to ensure adhaence to the prindples of supremacy of law, equdity before the
law, accountbility to the law, fairness in the application of the law, sepaation of
powers, paticipaion in decison-making, legd certainty, avoidance of arbitrariness,
and procedural and legd trangparency.

b. The US Army has adoped a modified version of the UN definition** and
elements of its termindogy are foundin numerouspublications™*

3. Desired Conditions

Gengdly, drengthening the rule of law includes promoting the following
conditions™*®

a. Just Legal Frameworks: Laws are congstent with internaiond human rights
standads legdly certain, fair, trangarent, and responsve to the entire popuktion, not
jud the elites. While the internationd community has some input primarily the hod
naion popubce determinesif the frameworks are Qug.O

b. Public Order: The laws are enforced fairly, the lives, propeaty, freedons and
rights of all segments of the populbce are protected, crimind and politically motivated
violence is minimized, and criminds are pursued, arrested and detained for trial.

142 National Security Presidential Directive (NSPD) 44, Subject: Management of Interagency Efforts
Concerning Reconstruction and Stabilization, December 7, 2005. This Directive places the responsibility for
coordinating the reconstruction and stabilization efforts of all US agencies, including DOD, under the
Secretary of State. The Office of the Coordinator for Reconstruction and Stabilization is organized to carry
out that function on behalf of the Secretary.

3 USAID, DOD, and DOS Security Sector Reform, page 4, Jan 15, 2009. See also UN Doc. S/2004/616
(2004), para6. Seealso UN Doc. A/61/636-S/2006/980 (2006).

44 EM 3-07, Stability Operations (2008), Para. 1-40.

%% See, e.g., the US Institute of Peace and US Army Peacekeeping and Stability Operations Institute, Guiding
Principles for Stabilization and Reconstruction (2009).

146 Adapted from Para. 7.3, US Institute of Peace and US Army Peacekeeping and Stability Operations
Institute, Guiding Principles for Stabilization and Reconstruction (2009).
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c. Accountability to the Law. al membe's of the popukce, public officias, and
perperators of conflict-related crimes are hdd legdly accountble for ther actions the
judiciary is free from political influence, and mechanisms exist to prevent the abuse of
power.

d. Access to Justice: al members of the popukce are able to seek remedies for
grievances and resolve disputes throughformal or informal systems tha apply jud legd
frameworks equdly, fairly and effectively for al.

e. Culture of Lawfulness. The popukce generally follows the law and uses the
formal and informal judice systems to resolve disputes, rather than resorting to violence
or self-hdp.

4. Legitimacy and Acceptability

a. Local Legitimacy. Every sodety has a set of rules and methodsof adjudicating
and enforcing tho<e rules. In order for the popubce to view the rules as legitimate, they
mug be perceived as being validly imposed, in harmony with ther moral views, and as
being obligatory. Other characteristics of local legitimacy are that therules are perceived
by the popubce as being applied fairly (e.g., crimes are adjudicated and punished the
same for all groups disputes between members of different groups are adjudicated and
the decisionsenforced on the basis of the established rules, rather than group affiliation)
and are administered effectively (e.g., the enforcement mechanisms usudly work, even
agang the powerful and well-connected). The ultimate result of local legitimacy is the
existence of a culture of lawfulness--that the majority of the populace genealy chooss
to follow the established rules and adjudication and enforcement mechanisms.

b. International Acceptability. Military and civilian programs are always tied to
the policy consdeations of the donor naions In many cases, there will be tendon
between wha the donoss fromtheinternaiond community want and what thehog nation
popukbce sees as legitimate. There will generally be an ongoing negotiation between hog
naion individuds and groups and externd actors regarding local legitimacy and
internationd acceptability.

5. Cultural Context

a. A lesson learned quite panfully from the long military engagements in Iragq and
Afghanistan istha it is essential to undestand, respect and work in cononance with the
culture of the peoples in the area of opeaation. Often, US interveners, both military and
civilian, have assumed tha they undestood the problems facing the host nation, and that
we would make progress by simply implementing the same sort of practices tha work in
the US or Europe Often we have tried to solve hog nation problems by bringing in
experts with much experience in doing thingsin the American way, butwho have little to
no undestanding of how other sodeties with different cultures handle similar problems.
In some fields such as water treatment systems, electrical grids or road and rail
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networks, it is possible to trandate conagpts, techniques and processes from the US into
solutionsfor tha work in the hog nation without much difficulty; water and electricity
work the same in Columbia and Kabul.

b. However, law and governance are based on sodal relationships which vary much
more widdy than do the princdples of physcs and engineering, and are rooted in the
cultures of the hog nation. In undestanding therule of law systems of a foreign county,
culture cannot be viewed as minor cognetic differences which overlie universally hdd
bdiefs; rather, the bdiefs, attitudes and values of the hog naion culture can create
profound and deep differences in the way a hog nation individud perceives very
fundamental conaepts such as right and wrong, truth and fallacy, logic andillogic.

c. For ingance, in Western sodeties, we tend to place our faith in abdract idess,
which are often expressed as written rules and concepts. We think in terms of Qiefending
and protecting the ConditutionOor as Qhe law as being supreme.O In many other
cultures, there is no real loydty to abdract idess; rather, a pason is loyd to a family,
tribe or ethnic group because the group protects him and gives him his identity, and
because he bdieves he owes a duty to the group. The law, as an abstract, is not supreme;
while the group will be govened by noms of condud, they genealy will insure the
survival of the group, even at the expense of the individud. Thus our efforts to indill
loydty to the hod nation congitution or a respect for individud rights will very often be
strange and incomprehengble to members of the hod nation populbce, security forces,
and even members of thejudiciary and legd professions

Figurel. Ruleof Law and Culture, Ethnicity, and Religion

d. Figure 1 showsthereationsip between an individud, his or her family, clan, and
community, and the some of the variousfactors tha affects his or her behavior. Thebasic
elements of rule of lawN the laws, inditutions and govenment power contained and
limited by thelaws and ingitutiond are often separated from individuds and their sodal
and cultural environments.

6. Ethnic Divisions
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a. In many cases, ethnic differences will be the primary driver of conflict. The
conflicts in BosiaHerzegovina between Serbs Croas, and Bosiians beween
Albaniansand Serbsin Kosovo, and beween Turks, Kurds and Armeniansin Turkey are
examples. Often, ethnic divisonsare reflected in therule of law systems of ahog nation,
andinequities in those systems may be an important factor in theconflict.

b. Another aspect of ethnic divisons is tha an ethnic group may have strong
traditiond and cugomary systems and codes of condud which provide order within the
group. One example is the Pashtunwali of the Pashtuns of Afghanistan and Pakistan.
Often such codes are implemented in the group® communities by cusomary and
informal judice systems. In many cases, intervenas may take actions to reform and
strengthen such systems so as to resolve disputes and increase stability.

7. Rdigion

a. It isimperative tha military plannes and opeaators undestand the problems of
the hog naion@rule of law systems from the point of view of the hog nation populace.
Often, that viewpoint will be influenced, if not deermined, by the religiousviews of the
individuds and their communities. If plannas and opeators do not know why and how
religiousbdiefs are impartant in hog nation culture(s), they will fail to propely interpret
theresponss of the popukbce to US military actions.

b. However, Western biases conaerning religion will often prgudice the planne@
and opeator@ andysis of the hog nation culture, and can limit, often fatally, his or her
capability to undestand the ideas which govern the thought processes of host naion
individuds. Thethoughtprocesses of Americansand the developad Western ndionsare
dominaed by bdief in secular humanism, which holds that religion is a private matter,
and should not have any role or condderation in public matters, induding thefundioning
of rule of law systems.

c. Theview of secular humanism is tha any sort of religiousbdief may betolerated,
but it mug affirm (or at least not go agang) the fundamental tenants of secular
humanism, induding the tenant tha religiousbdief mug beirrelevant for public affairs.
Adherents of the secular faith deem these fundamental tenants to be Gelf-evidentOtruths
althoughthey cannot be proved in any empirical manne. In a very rea sense, secular
humanists are usudly fundamentalists in tha they have absolute beliefs tha are not
subject to criticism or evaluation by any criteria externd to the secular bdief systemN
either one accepts on faith the basic tenants of secular humanism, or one is an
unintelligent, ignarant or evil unbdiever.

8. Failuresto Communicate

a. Thefollowing diagrams attempt to illudrate the fundamental differences between
the classic monothe sm of Judasm, Chrigtianity, and Iam on the one hand and secular
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humanism on the other. Failure to undestand these differences frequently contributes to
the inability of Westerne's to undeastand the thought processes of ther hog naion
counerpats. Obvioudy, these are gross simplifications and do not pretend to cover all
possible nuances in conaepts of religiousand secular authority.

Figure 2. Classical Monotheistic Framework

b. Figure 2 depicts the manne in which classic Juddasm, Christianity, and Islam view
thereationship between God and the Law. In each case, God has spoken through
prophes to mankind to reveal His requirements for human behavior. These requirements
are trandated into human law, in order tha human law might comply with the Divine
will. Godisthehighest value obeying God the highest purpose of human law.

Figure3. The Secular Humanism (Contemporary Western) Model

c. Figure 3 depicts theauthority paradigm for secular humanism, whichisthe
paradigm developeal in the Western world during the Enlightenment. The philosophes
determinewha congitute thebasic prindples by which humanity should be govened.
These prindples are Gelf-evident.O The prindples are accepted by power elites and by
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the People to agreater or lesser degree, and are trandated into law. Thelaw mug comply
with the Self-Evident Prindples and thewill of the People, but the Self-Evident
Prindples are supeior to thewill of thePeople and goven in case of conflict. Humanity
isthe highest good,butit is an abgract. It isthebendficiary of the (Belf-EvidentO
Prindples, butdoes not determinewhat those principles areN for ingance, if avote could
betaken of all humans past present and future, the Self-Evident Prindples would goven,
rather than the majority decision of the human species.

Figure4. TheRelationship between Secular Humanism and Religion

d. Figure 4 depicts the relationship beween Secular Humanism and Religion.
Religionis viewed a a private fundion, where individuds and groupsseek to know God,
but any undestanding of God mug not beimported into the public realm of the law and
politics. Religiousprindples are blocked from influencing the public world of the Law,
which mug be govened solely by the Self-Evident Principles. Different religiousfaiths
are viewed as having common prindiples which may be acceptable, provided they comply
with and suppot the Self-Evident Princples; the Self-Evident Prindiples are the standad,
rather than compliance with the will of the Diety. Many will hold that the Self-Evident
Prindples somehow express thewill of God, butthisisoptiond.

e. Thos inaulcated in the secular humanist world view often uncnsioudy assume
tha othes from different cultures also GealyO bdieve tha religion should not be
anything but a private activity; thus when they encounter hog nation people who make
decisionsbased on ther religiousbdiefs, secularists will ook to find another motivator
acceptable within the context of secularism, such as political ideology, econorric
privation, or ethnic conflict. It is often difficult for the secularist to comprehend that
people can and do make political and legd decisions based on ther religious bdiefs;

RA



indeed, mog of the world actudly sees religiousbdief as the foundaion of al political
and legd thought

f. Shari’a is the founddion of al Islamic legd thought It is literally Qhe Path to
God OTheissuein the Mudim world is not whether Shari’a has aplacein legal thinking,
but how much Mudims should ingst on requiring the laws of sodiety to be derived from
thelaw of God as Idam teaches it, and how much should they permit the laws of sodety
to be influenced by Western legd traditions and philosophical concepts. To mog
Mudims, to oppo® Shari’a isto oppo® Idam.

g. In orde to influence hog naion rule of law systems so as to accomplish US
objectives, US military and civilian pesonné mug be able to temporarily sugpend thar
own bdiefs about religion, and attempt to undestand how and to wha degree religious
bdiefs affect the political and legd thoughtof thehog nation popubce.™®’ In the case of
Mudim naions this meansthat Shari’a and how it is interpreted within tha county and
its subdivisons mug be pat of both the evauation of the environment and the actions
planned and taken to influence the systems.

9. UYInternational Cultural Biases

a. The biggest conceptud barrier to conduding effective rule of law opeaationsis
the inability of Western assistance personné to recognize tha wha they subconsioudy
bdieve to be universal prindples are in reality the produds of ther own culture, and are
not only not acknowledged by the hod nation individuds, but often will seem to them as
outrageousviolationsof what they see as obvioustruths At best, this barrier will make it
difficult, if not impossible, for the intervenears to undestand wha will be effective in
modifying condtions in the culture they are attempting to influence. At worst, ther
efforts may be seen as trying to impose foreign ideas on an unwilling populbce, and may
create a new cause of conflict.

b. The concept of Qule of lawOitself is fundamentally culturally biased. While the
UN ddinition quotd above may seem self-evident to thoe who have interndized
Western sodal ideologies, many intelligent, well-intentioned individuds in nonWestern
sodeties will find the very concept of Qule of lavOto be completely at oddswith thar
fundamental cultural bdiefs aboutreligion, politics, and sodety.

c. Thisdoes notmean tha US personnéd should ignae or downplay the princples of
rule of law; in many cases, promoting these prindplesis part of the US policies tha the
military deploys to advance. However, commanders, plannes and opeators should be
able to examine ther own bdiefs objectively,**® and see them, not as unaterable truths
tha every intdligent, well-intentioned person on earth already accepts, butasideasin the
marketplace, which others may or may not accept. We should also remember tha part of

47 Department of the Army, GTA 41-01-005, Religious Factors Analysis (January 2008).

148 The idea of looking at one(® own beliefs objectively as arequirement for examining other social systems
was substantially developed by the sociologist Max Weber in the early 20" century. See his Essays in
Sociology, New Y ork, Oxford University Press, 1946.
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our own Western ideology is the right of all peoples to sdlf-determinaion: by our own
standads the people of the hog naion are entitied Qo freely pursue thdr econonic,
soda and culturd development.3* This is not mean tha we cannot bring about
significant and lasting changes, for cultures and laws do change over time, and in many
cases do so because of externd influences; however, the change mus occur because the
ideas are accepted and adopied by thehod naion popukce, not because they are imposed
by externd interveners by coercion.

Figure5. Ruleof Law Operationsand their Effect on the Social and Cultural Environment

d. Figure 5 shows the interaction between rule of law opeationsand ther effect on
the individud @ sodal and cultural environment. Note tha the rule of law elements are
trangparentN they should influence the sodety and the culture, but they should not
replace or destroy them.

10. Conclusion

In thinking about how Shari’a integrates into US rule of law opeaationsin Muslim
counties such as Afghanistan and Iraqg, there are some basic concepts tha should be kept
inmind:

149 A1 peoples have the right of self-determination. By virtue of that right they freely determine their
political status and freely pursue their economic, social and cultural development.OUN International
Covenant on Civil and Political Rights, Article 1, Paragraph 1. 999 UNTS 171,
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY & mtdsg_no=IV-

4& chapter=4& lang=en#EndDec. Entered into force for the US 8 Sep 1992, 2010 TIF 377.
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(1) Thegod of a military intervention is to create stability, not Utopia. If our
military opeations induding those dealing with rule of law, create the conditionswhere
hod naion authorities can deal with conflicts through courts, other dispute resolution
mechanisms, and law enforcement agencies to the extent that US military forces are no
longe required, then the mission is successful. Let the hog naion work out its own
destiny in terms of its own culture; if Shari’a is pat of tha culture, accept tha any
solution resulting in stability will of necessity incorporate Shari’a prindples.

(2) Loca legitimacy isthemog critical aspect of rule of law opeaations Human
rights princples revered by the West will have little impact if they contradict the
fundanental bdiefs of the hog nation popukbce; on the othe hand, prindples which the
hod nation popukce recognizes and accepts as beng both right and obligatory can be the
basis of creating jus legd frameworks, public order, accountbility to the law, access to
judice, and a culture of lawfulness. In Mudim counties, Shari’a will, to a greater or
lesser extent, supply or suppot prindples legitimate in the eyes of the popukce.

(3) Effective rule of law opeations require more listening than talking, more
learning than teaching. Our hog nation patners will usudly know far more about what
thar rule of law systems than we do, and will understand what will work in thar sodety
better than we will. In many cases, Shari’a can provide useful concepts tha will be
legitimate to the populbce and can thereby contribute to strengthening therule of law. By
being open to such conaepts, even thoughculturally foreign and religioudy based, US
interveners can facilitate thar hod nation counterpartsOdeveloping ther own solutions
that strengthen therule of law.
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